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ADVERTISEMENT. 


THE  following  memoir  was  written  at  the  rc- 
queji,  a7id  prfcnted  to  the  Governor  of  Pemfyha- 
nia,  on  the  third  day  of  laft  December.  The  na- 
ture of  this  co?nmnnication,  as  well  as  the  ncccjftty 
of  completing  it  by  that  day^  required  brevity  ;  and 
a  more  extended  view  of  the  fubjecl,  luas  on  many 
accounts  inexpedient.  Hence^  fome  information^ 
which  might  have  been  proper  in  a  work  defigned 
for  general  circulation,  wasfupprcffcd,  and  the  ex- 
perience of  other  countries  was  rather  glanced  at 
than  explained. 

It  having  been  thought  adv  fable  to  piiblifb  this 

^',       memoir   in  its  prefcnt  form,  an   opportunity  was 

^       afforded  the  writer  of  ?nakingfuch  additions  as  his 

other  avocations  would perrnit.     Further  time  would 

have  enabled  him  to  furnifj  more  accurate  and  par- 

r)        ticular  information   of  the  experience  of  the  other 

States  :  but  thofe  who  have  interefied  themfelves  in 

this  publication,   think  it  ought  not  to  be  any  longer 

delayed. 

The  additional  information  might  have  been  ad- 
vantagcoujly  blended  with  the  original  memoir  :  but 
as  the  Senate  of  the  Commonwealth,  have  Ijonor-. 
ed  that  work,  by  placing  it  on  their  journals-^ 
there  was  a  propriety  in  keeping  it  diftincl.  The 
new  matter  is  therefore  thrown  into  the  form  of 
Notes  and  llliiftrations  at  the  end  of  the  memoir — 
a  few  paragraphs  only,  necefjary  to  introduce  the 
notes,  being  added  to  the  text. 

a  2  Noi 
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Although  the  world  hasfeen  a  profufion  of  The- 
ory on  the  fuhjccl  of  the  Crbninal  Law  :  it  is  ta 
be  regretted  that  fo  few  writers  have  been  folic  it  ous 
*'  to  throw  the  light  of  experience  upon  it.'*  To 
fupply,  in  fome  meafiire^  this  defect — to  collect  the 
fcattered  rays  which  the  juridical  hiftory  of  our 
our  own  and  other  countries  affords — and  to  examine 
how  far  the  maxims  of  philofophy  abide  the  teji  of 
experiment^  have^  therefore^  been  the  leading  objects 
of  this  work.  The  fads  adduced,  are  ftated  with 
as  much  brevity .^  as  was  confijlent  with  clearnefs  ; 
and,  as  accuracy  was  indifpenfible,  none  have  been 
lightly  ajfumed,  and  few  without  a  coincidence  of 
authorities. 

Philadelphia,  Feb.  26,   1793. 


ERRATA. 

rage  7,  line       5,  for  prevent,     read  prevents. 

10,  -     -  4,     -     efFeftiially,     -     aftually. 

49»  -     "  5>     -     have,       -      -      has. 

50,  -     -  39,     -     begin,       _  -         begins. 

5i»  -     -  3>  «/<■'?'*  "and,"   infert     indeed. 

53>  -     -  34>  /o^    Gentor,    read    Gentoo. 

^St  -     -  34>     -      direftion,     -       difcretion. 

69,  -     -  I,  after  "in,"    infert      the. 

70,  -     -  4,  for     "  of,"      read     and. 

71,  -     -  i2j     -     deferves    -     ^     deferve. 
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INTRODUCTION. 

THE  general  principles  upon  which  penal  laws 
ought  to  be  founded  appear  to  be  fully  fet- 
tled. Montefquieu  and  Beccaria  led  the  way  in 
the  difculTion,  and  the  philofophy  of  all  Europe, 
roufed  by  the  boldnefs  of  their  march,  has  fnice 
been  deeply  engaged  on  this  interefting  topic.  In- 
dependent of  the  force  of  their  reafoning  a  remark- 
able coincidence  of  opinion,  among  the  enlighted 
writers  on  this  fubjeft,  feems  to  announce  the  jufh- 
nefs  of  their  conclufions  :  and  the  queflions  which 
ftill  exiil  are  rather  queftions  of  faft  than  of  prin- 
ciple. 

Among  thefe  principles  fome  have  obtained  the 
force  of  axioms,  and  are  no  longer  confidered  as 
the  fubjefts  either  of  doubt  or  demonilration. 
"  That  the  prevention  if  crimes  is  the  fole  end  of  pu- 
nifdment^''  is  one  of  thefe  :  and  it  is  another, 
'^  That  every  punifhment  which  is  not  abfohdely  ne- 
ceffaryfor  that  pur pofe  is  a  cruel  and  tyrannical  ad:.** 
To  thefe  may  be  added  a  third,  (calculated  to  limiit 
the  firft)  which  is,  "  That  every  penalty  fhould  be 
proportioned  to  the  offence." 

A  Thefs 
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Thefe  principles,  which  ferve  to  prote£l:  the 
rights  of  humanity  and  to  prevent  the  abufes  of 
government,  are  fo  important  that  they  deferve  a 
place  c'.mong  the  fundamenial  laws  of  every  free 
counrrv.  The  enlightened  patriots  who  compofed 
the  firil  National  Affembly  in  France,  placed  this 
check  on  the  power  of  punifliment,  where  it  ought 
to  be  placed,  among  "  the  rights  of  a  man  and  a 
citizen.'*  They  had  long  witneiTed  the  ferocity  of 
the  criminal  law,  and  they  endeavoured  to  guard 
againft  it  by  declaring,  in  precife  and  definite  terms, 
"  That  the  law  ought  to  eftablifh  fuch  punifhments 
only  as  are  Jlridly  and  evidently  neceffary."*  Few 
of  the  American  conftitutions  are  fufficiently  ex- 
prtfs,  though  they  are  not  filent,  on  this  fubject. 
That  of  New-Hampfhire  declares,  "  That  all  pe- 
nalties fhould  be  proportioned  to  the  nature  of  the 
offence,  and  that  a  multitude  of  fanguinary  punifh- 
ments is  impolitic  and  unjuft,  the  true  defign  of  all 
punifliments  being  to  reform,  and  not  to  extermi- 
nate, mankind."  The  conftitution  of  Vermont 
enjoins  the  introduftion  of  hard  labor  as  a  punifh- 
ment,  in  order  to  leffen  the  necelTity  for  fuch  as  arc 
capital :  and  that  of  Pennfvlvania  framed  in  1776, 
direfted  the  future  Le^iflature  "  to  reform  tlie 
penal  laws- — to  make  punifliments  lefs  fanguinary, 
and,  in  fome  cafes,  more  proportioned  to  the  of- 
fences." But  it  was  in  Maryland  alone  that  the 
general  principle  was  aiTerted  ;  and,  in  the  enumci- 
ration  of  their  rights,  we  find  it  declared,  "  That 
fanguinary  punifhments  ought  to  be  avoided  as  far 
as  is  confident  with  the  fafety  of  the  date"-]-.  The 
ether  conftitutions  which  touch  on  this  fubject  con- 
tent therafelves  with  generally  declaring,  "  That 
cruel  punilhments  ought  not  to  be  inflifted.'*  But, 
does  not  this  involve  the  fame  principle,  and  impli- 
citly 

*  s.  viir.  t  s.  XIV. 
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<:itly  prohibit  every  penalty  which  is  not  evidently 
necelfary  ? 

One  would  think,  that,  in  a  nation  jealous  of  its 
liberty,  thefe  important  truths  would  never  be  over- 
looked ;  and,  that  the  infllftion  of  death,  the  high- 
eft  2.R  of  power  that  man  exercifes  over  man, 
would  feldom  be  prefcribed  where  its  neceffity  was 
doubtful.  But  on  no  fubjeft  has  government,  in 
different  parts  of  the  world,  difcovered  more  in- 
dolence and  inattention  than  in  the  conftruftion  or 
reform  of  the  penal  code.  Legillators  feel  them- 
felves  elevated  above  the  commiflion  of  crimes 
which  the  laws  profcribe,  and  they  have  too  little 
perfonal  intereft  in  a  fjftem  of  punifliments  to  be 
critically  exacl  in  reftraining  its  fevcrity.  The  de- 
graded clafs  of  men,  who  are  the  viftims  of  the 
laws,  are  thrown  at  a  diftance  which  obfcures  their 
fufferings  and  blunts  the  fenfibility  of  the  Legifla- 
tor.  Hence  fanguinary  punifliments,  contrived  in 
defpotic  and  barbarous  ages,  have  been  continued 
when  the  progrefs  of  freedom,  fcience,  and  morals 
renders  them  unneceffary  and  mifchievous  :  and 
laws,  the  offspring  of  a  corrupted  monarchy,  are 
foftered  in  the  bofom  of  a  youthful  repubhc. 

But  it  is  plcafing  to  perceive  that  of  late  this  in- 
dolence has  not  been  able  to  refift  the  energies  of 
truth.  The  voice  of  Reafon  and  Humanity  has 
not  been  raifed  in  vain.  It  has  already  "  forced 
its  way  to  the  thrones  of  Princes,"  and  the  im- 
preffion  it  has  made  on  the  governments  of  Europe 
is  vifible  in  the  progreffive  amelioration  of  their 
criminal  codes.  A  fpirit  of  reform  has  gone  forth 
— the  empire  of  prejudice  and  inhumanity  is  fi- 
lently  crumbling  to  pieces — and  the  progrefs  of  li- 
berty, by  unfettering  the  human  mind,  will  hallen 
its  deflruftion.  fa  J 

Happily 

(rt)  See  NOTE   I. 
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HappHy  for  Pennfylvania  the  examination  and 
reform  of  the  penal  laws  have  been  confidered  by 
the  Legiflature  as  one  of  its  moft  important  duties. 
Much  attention  has  been  paid  to  this  fubjecl  fmce 
the  r'='volution.  Capital  puniiliments  have,  in  fe- 
veral  inftances,  b-^en  aboliihcd;  and,  in  others,  the 
penalty  has  been  better  proportioned  to  the  of- 
fence. This  has  been  confide^-ed  as  the  commence- 
ment of  a  more  general  reform  ;  and,  if  the  refult 
of  the  experiment  fball  be  found  to  be  fuch  as  the 
friends  of  humanity  wifli,  it  has  been  generally 
expefted,  that  the  Legiflature  would  refume  the 
benevolent  taflc.  Proceeding  with  that  cauiion, 
which  innovation  on  an  ancient  fyftem  demands, 
they  have  paufed  in  their  labors,  but  it  is  hoped 
they  have  not  abandoned  the  work. 

What  fuccefs  his  attended  the  nev/  fyflem  of 
punifliments  is,  therefore,  a  queftion  interefling 
to  humanity.  Some  years  have  elapfed  fmce  its 
firft  eftablifhmcnt,  and  we  now  have  data  fufficient 
to  calculate  its  elfefts.  To  aid  this  important  en- 
quiry,— to  review  the  crimes  which  are  ftill  capital 
in  Pennfylvania, — and  to  examine,  whether  the 
puniHiment  of  death  be,  in  any  cafe,  neceffary,  is 
the  objeft  of  the  prtfent  attempt. 

On  Capital  Punishments. 

I  T  bein^  eftabliflied.  That  the  only  obje£l:  of 
human  punifliments  is  the  prevention  of  crimes,  it 
neceflari!y  follows,  that  when  a  criminal  is  put  to 
death,  ii  is  not  to  revenge  the  wrongs  of  fociety, 
or  of  any  individual — "  it  is  not  to  recall  paft  time 
and  to  undo  v>  hat  is  already  done  :"  but  merely  to 
prevent  the  ofFcndcrr  from  repeating  the  crime,  and 
to  deter  otl.crs  from  its  commiffion,  by  the  terror 
of  the  punifliment.  If,  therefore,  thefe  two  ob- 
jects can  be  obtained  by  any  penalty  iliort  of  death, 

to 


(     7      ) 

to  take  away  life,  in  fuch  cafe,  feems  to  be  an  au- 
thoiifed  aft  of  power. 

That  the  firft  of  thefe  may  be  accompliflied  by 
perpetual  imprifonment,  unlcfs  the  unfettled  flate, 
the  weaknefs  or  poverty,  of  a  government  prevent 
it,  admits  of  little  difrute.  It  is  not  only  as  eiFeft- 
ual  as  death,  but  is  attended  with  thefe  advantages, 
that  reparation  may  fometimes  be  made  to  the  parv 
ty  injured — that  punifliment  may  follow  quick  up- 
on the  heels  of  the  offence,  without  violating  the 
fentiments  of  humanity  or  religion, — and  if,  in  a 
courfe  of  years,  the  offender  becomes  humbled 
and  reformed,  fociety,  inilead  of  lofmg,  gains  a  ci- 
tizen. 

It  is  more  difficult  to  determine  what  effefts  are 
produced  on  the  mind  by  the  terror  of  capital  pun- 
illiments  ;  and,  whether  it  be  abfolutely  neceffary 
to  dc-er  the  wicked  from  the  commiffion  of  atroci- 
ous crimes.  This  is  the  great  problem,  to  the  fo- 
lution  of  which,  all  the  fafts  I  fliall  have  occafion 
to  mention  hereafter,  will  be  directed. 

If  capital  puniflimenrs  are  abolifhcd,  their  place 
muff  be  fupplied  by  folitary  imprifonment,  hard 
labor,  or  ftripes  :  and  it  has  been  often  urged,  that 
the  apprehenfion  of  thefe  would  be  more  terrible 
and  impreffive  than  death.  This  may  be  the  cafe 
where  great  inequality  is  ediablilhed  between  the 
citizens,  where  the  oppreffions  of  the  great  drive 
the  lower  claffes  of  fociety  into  penury  and  def- 
pair,  where  education  is  neglected,  manners  fero- 
cious, and  morals  depraved.  In  fuch  a  country — 
and  fuch  there  are  in  Europe — the  profpect  of 
death  can  be  no  reftraint  to  the  wretch  whofe  life 
is  of  fo  little  account,  and  who  willin,G:Iy  riJlcs  ir  to 
better  his  condition.  But  in  a  nation  where  every 
man  is  or  may  be  a  proprietor,  where  labor  is 
bountifully  rewarded,  and  exiftence  is  a  bleffmg  of 
which  the  poorefl  citizen  feels  the  value,  it  cannot 

be 
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bs  denied,  that  death  is  confidcred  as  the  heavled 
piiailhment  the  law  can  inflift.  The  iaipreflion  it 
makes  on  the  public  mind  is  vifible  when  a  crimi- 
nal is  tried  for  his  Ufe.  We  fee  it  in  the  s^eneral  ex- 
petition — in  the  numbers  that  throng  the  place 
of  trial — in  the  loaks  of  the  prifoner — in  the  an- 
xious attention  an. Hong  deliberation  of  the  jury, 
and  in  the  awful  filence  which  prevails  while  the 
verdict  is  given  in  by  their  Foreman.  All  thefc 
announce  the  inefliim able  value  which  h  fet  on  the 
life  of  a  citizen.  But  the  reverfe  of  this  takes  place 
when  imprifonment  at  hard  labor  is  thepunithment, 
and  the  minds  of  all  prefent,  arc  free  from  the 
weight  which  opprefTes  them  during  a  trial  of 
a  capital  charge.  The  dread  of  death  is  natural, 
univerf^il — impreflive  :  and  deftruftion  is  an  idea 
fo  fimple  that  ail  can  comprehend  and  eftimate  it  : 
while  the  puniihment  of  imprifonment  and  hard  la- 
bor, fecluded  from  common  obfervation,  and  con- 
filling  of  many  parts,  requires  to  be  contemplated 
or  felt,  before  its  horrors  can  be  realized. 

But,  while  this  truth  is  admitted  in  the  abfl:ra<5l, 
it  cannot  be  denied,  that  the  terror  of  death  is 
often  fo  weakened  by  the  hopes  of  impunity,  that 
the  lefs  puniiliment  feems  a  curb  as  flrong  as  the 
greater.  The  profpe^St  of  efcaping  detection  and 
the  hopes  of  an  acquittal  or  pardon,  blunt  its  ope- 
ration and  defeat  the  expeftations  of  the  Legifla- 
ture.  Experience  proves  that  thefe  hopes  are 
wonderfully  (Irong,  and  they  often  give  birth  to 
the  moil  fatal  rafhnefs*.     Through   the  violence 

of 

*  Soon  after  the  a(5l  to  amend  tlie  penal  laws  was  pafled  two  per- 
f«ns  were  convitited,  one  of  robbery  the  other  of  burglary,  commit- 
ted previous  to  it.  Thefe  had  the  privilege  of  accepting  the  new 
puniiliment  inftead  of  the  old  :  but,  tliey  obftinately  refuCed  to  pray 
the  benefit  of  the  act,  and  fubmitted  to  the  fentence  of  death  in  ex- 
pedtationof  a  pardon.  Tlie  hopes  of  one  were  realized  ;  but  the  other 
Avas  niirer.ibly  difappointed.  The  unavailing  regret  lie  cxpreffed  when 
his  death  warrant  was  announced  and  the  horrors  which  feized  him 
whefi  lie  was  led  to  execution  proved,  at  once,  how  terrible  is  the 
p.iiiifhmcnt  of  death  and  how  ftrong  are  the  hopes  of  pardon ! 
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of  the  temptation  the  offender  over-looks  the  pun- 
ifliment,  or  fees  it  "  in  diflant  obfcurity.'*  Few, 
who  contemplate  the  commilTion  of  a  crime,  deli- 
berately count  the  coft. 

Thefe  circumllances  make  it  doubtful,  whether 
capital  punifhments  are  beneficial  in  any  cafes,  ex- 
cept in  fuch  as  exclude  the  hopes  of  pardon.  It  is 
the  univerfal  opinion  of  tlie  bed  writers  on  this 
fubjeft,  and  many  of  them  are  among  the  moil 
enlightened  men  of  Europe,  That  the  imagination 
is  foon  accuftomed  to  over-look  or  defpife  the  de- 
gree of  the  penalty,  and  that  the  certainty  of  it  is 
the  only  effe<5lual  reflraint.  They  contend,  that 
capital  punifhments  are  prejudicial  to  fociety  from 
the  example  of  barbarity  they  furnifli,  and  that 
they  multiply  crimes  inftead  of  preventing  them. 
In  fupport  of  this  opinion,  they  appeal  to  the  ex- 
perience of  all  ages.  They  affirm,  it  has  been 
proved,  in  many  inftances,  that  the  increafe  of 
puuiJ}D?nent,  though  it  may  fuddenly  check,  does 
not,  in  the  end,  diminifli  the  number  of  offend- 
ers. (^^  J  They  appeal  to  the  example  of  the  Ro- 
mans, who,  during  the  moft  profperous  ages  of 
the  commonwealth,  puniflied  with  death  none  but 
their  Haves.  They  appeal  to  the  Eafl  Indians, 
that  mild  and  foft  people,  where  the  gentled  pun- 
ifliments  are  faid  to  be  a  curb  as  effedual  as  the 
moll  bloody  code  in  other  countries,  (cj  They 
appeal  to  the  experience  of  modern  Europe, — to 
the  feeble  operation  of  the  increafed  feverity  a- 
gainft  robbers  and  deferters  in  France, — and  to 
thefituation  of  England,  where,  araidll:  a  multitude 
of  fanguinary  and  atrocious  lavvs,  the  number  of 
crimes  is  greater  than  in  any  part  of  Europe. 
They  cite  the  example  of  Ruffia,;j  where  the  intro- 

dudlion 

{b)  See  NOTE  II.  (r)     Montefq.    B.   14.     ch.  15. 

fiecNOTE  III.  J  Beccaria.  Voltaire  4.  black.  Com.  p.  10. 
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du£tion  of  a  milder  fyftem  has  promoted  civiliza- 
tion, and  been  produftive  of  the  happieft  ef- 
fects :  (dj  and  they  applaud  the  bolder  policy  of 
Leopold,  which  has  effectually  IcfTened  the  num- 
ber of  crimes  in  Tufcany,  by  the  total  abolition  of 
all  capital  punifliments.  This  inftruftive  faft  is  not 
only  authenticated  by  difcerning  travellers,  but  is 
announced  by  the  celebrated  Edicl  of  the  Grand 
Duke,  iffued  fo  lately  as  ij^6.(e)  To  thefe might 
be  added  the  example  of  Sweden  and  Denmark  : 
and  indeed  the  more  clofely  we  examine  the  effects 
of  the  different  criminal  codes  in  Europe  the  more 
proofs  we  fliall  find  to  confirm  this  great  truth. 
That  the  fource  of  all  human  corruption  lies  in  the 
impimity  of  the  criminal  not  in  the  moderation  of 
Punifhment.  (f) 

The  experience  of  America  does  not  contradict 
that  of  Europe.  Crimes,  which  are  capital  in  one 
flatc,  are  puniilied  more  mildly  in  another  :  and, 
in  the  fame  ftate,  offences  which  were  formerly 
capital  are  not  fo  at  prefent.  Such  are  thofe  of 
horfe-ftealing,  forgery,  counterfeiting  bills  of  cre- 
dit or  the  coin,  robbery,  burglary,  and  fome 
others  :  but,  I  cannot  learn  that  thefe  crimes  have 
been  better  repreffed  by  the  puniiliment  of  death 
than  by  a  milder  penalty.  Horfe-ftealing  has  al- 
ways been  treated  like  the  other  kinds  of  fimplc 
larceny  in  New  England  and  in  Pennfylvania  :  in 
all  the  dates  fouthward  of  Maryland,  it  is  a 
capital  crime.  In  the  latter  ftates  the  offence  feems 
to  be  as  common  as  in  the  former  ;  and  if  the  fe- 
verity  of  the  puniiliment  has  any  beneficial  effeft, 
my  enquiries  have  not  been  able  to  afcertain  it. 
On  the  contra^^y  I  have  the  bell  authority  for  fay- 
ing 

(r/)  See  NOE  IV.  {e)  See  NOTE  V. 

{J)  Montelq.  B.  6.  ch.  12.      See  NOTE  VI. 
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m'7,  that,  in  Virginia,  the  effcift  is  fb  feeble,  that 
of  all  crimes  this  is  the  moil  frequent.  New  [er- 
fey  has  made  the  experiment  fairly.  At  md  it 
was  a  felony  of  death  :  in  1769  the  law  was  re- 
pealed :  it  was  again  revived  in  1780  ;  but  afier  a 
few  years  experience,  the  Legiilatiire  was  obliged 
to  liiten  once  more  to  the  voice  of  humanity  and 
found  policy.  The  unwillingnefs  of  wiinefles  to 
profecLite,  the  ficility  with  which  juries  acquitted, 
and  the  profpefts  of  pardon,  created  hopes  of  im- 
punity which  invited  and  multiplied  the  offence,  (g) 

In  the  cafe  of  forgery  the  balance  is  clearly  on 
the  fide  of  the  milder  puniihment.  It  is  capital  in 
New  York,  but  it  is  not  i'o  in  Pennfylvania  ;  and, 
in  the  latter  flate,  there  have  been  fewer  conviifis 
of  this  crime  than  in  the  former.  It  is  nauiral 
that  it  {hould  be  fo  ;  for  the  public  fentiment  re- 
volting againll  this  feverity,  very  few  have  been 
executed  :  and  the  mifchief  became  fo  apparent, 
that  the  late  Attorney  General  thought  it  his  duty 
to  prefent  a  memorial  to  the  AlTembly  and  to  re- 
recomm.end  a  milder  puniihment  than  death. 

Another  faft  defcrves  notice.  Bank  biih  have 
been  feveral  times  forged  in  the  ifate  of  New 
York  :  but  in  Pennfylvania  this  crime  has  never 
been  committed,  although  the  acl  which  made 
it  capital  at  firll,  was  repealed  above   feven  years 

ago- 
Counterfeiting  the  continental  bills  of  credit  and 
uttering  them  knowingly,  were,  as  far  as  I  can 
learn,  much  more  frequent  in  this  ftate,  where  they 
were  capital,  than  in  Connefticut  were  they  were 
not.  It  appears,  by  the  annexed  table,  that,  in 
the  fpaceof  two  years,  while  fuch  bills  were  cur- 
rent, there  were  eighteen  perfons  tried  for  thefc 
B  criraes, 

(£)  See  NOTE.  VII. 
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crimes,  of  whom  eleven  were  convifted.  This  is 
nearly  equal  to  all  the  other  inflances  of  forgery, 
not  capital,  that  have  occured  In  the  long  term  of 
fourteen  years.  Robbery,  burglary,  and  the  crime 
againfl:  nature  were  formerly  puniflied  with  death 
in  this  ftate  :  flnce  the  year  1786,  they  have  been 
as  efTefluAlly  reflrained  by  the  gentler  penalties  of 
imprifonment  and  hard  labor. 

The  experience  of  Maryland,  and,  alfo,  of  Con- 
ne<5licut,  where  a  fmiilar  fyfliem  has  been  adopted 
with  regard  to  the  two  lirft  of  thefe  crimes,  is  faid 
to  eflabliih  the  fame  fa£l.  (b). 

Hereafter  there  may  be  occafion  further  to  illuf- 
trate  this  part  of  the  fubjeft  :  yet,  even  thefe  fafts 
incline  us  to  fufpeft,  that,  in  mod  cafes  to  which 
it  is  applied,  the  terror  of  death  (leiTened  as  it  is 
by  the  hopes  of  impunity)  is  neither  neceffary  nor 
ufeful.  May  not  milder  penalties,  flriftly  enforced, 
have  as  great  an  eifedl:  ?  Is  there  not  found  wifdom 
in  eflablifhing  a  fpecies  of  punifliment  in  which 
the  grade  of  criminality  may  be  marked  by  a  cor- 
refpondent  degree  of  feverity  ?  May  we  not  be 
allowed  to  fu!pcft,  that  any  appareiit  neceifity  re- 
fults  rather  from  the  indolence  and  inattention  of 
governments  than  from  the  nature  of  things  ?  and, 
may  we  not  infer,  that  a  LeiMilature  would  be 
warranted  to  abolifli  this  dreadful  punifliment  in 
all  cafes  (except  in  the  higher  degrees  of  treafon 
and  murder)  and  to  make,  in  this  country,  a  fair 
experiment  in  favor  of  the  rights  of  human  nature. 

In  no  country  can  the  experiment  be  made 
with  fo  much  fafety,  and  fuch  probability  of  fuc- 
cef^,  as  in  the  United  States.  In  the  old  and  cor- 
rupted governments  of  Europe,  efpecially  in  the 
larger  ftates,  a  reform  in  the  criminal  law  has  real 
difficulties  to  encounter.     The  multitude  of  oifen- 

ders 

{h)  See  NOTE  VIII. 
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ders — the  unequal  ftate  of  fociety — the  ipjnorancc, 
poverty  and  wretchednefs  of  the  loweft  clafs  of  the 
people — corruption  of  morals — and   habits    and 
manners  formed  under  fanguinary  laws,   make  a 
fuddcn  relaxai'ion  of  punifliment,  in  thofe  coun- 
tries, a  danoerous  experiment.     But  in  America 
every  thing  invites  to  it  :  and  ftrangers   have  ex- 
preiTed   their  furprif-%   that  we  (liouli  flill  retain 
the  fevcre  code  of  criminal  law,  whi:h,  during  our 
connexion    with    Britain,    we   copied    from   her. 
"  I  am   furprized,   fiys  a  late  traveller  through 
America,!  that  the  penalty  of  death  is  not  abolifli- 
ed  in  this  country  where  morals  are  fo  pure,  the 
means  of  living  fo  abundant,  and  mifery  fo  rare, 
that  there  can  be  no  need  of  fuch  horrid  pains  to 
prevent  the  commifTion  of  crimes."     That  thefe 
punifhments  ought  to  be  greatly  leffened,   if  not 
totally  abolilhed,   is  the  opinion  of  many  of  the 
mod  enlightened   men  in  America  :   among  thefe 
I  may  be  allowed  to  mention  the  refpeftable  names 
of  Mr.  Jefferfon,  Mr.  Wythe  and  Mr.  Pendleton 
of  Virginia,  who,  as   a  committee  of  revifion   in 
their  report,  to  the  General  AlTembly  of  that  ftate, 
recommended  the  abohtion  of  capital  punifhments 
in  all  cafes  but  thofe  of  irtafon  and  murder  :  a  pro- 
pofal,  which,  unfortunately  for  the  interefts  of  hu- 
manity, was  rejected  in  the  Legillature  by  a  fmgle 
vote. 

But  authorities  may  miflead  and  theory  may  be 
delufive.  Government  is  an  experimental  fcience  ; 
and  a  feries  of  well  eftabliihed  fads  in  our  (late  is 
the  beft  fource  of  rational  induction  for  us.  I  (hall, 
therefore,  after  taking  an  hiftorical  view  of  our 
criminal  law,  proceed  to  examine  the  practical  ef- 
fects of  the  new  fyftem  of  punilhments — (adopted 
in  1786,  and  improved  by  .new  regulations,  intro- 
duced 

f  M.  BiliTwC  p.  743. 
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dnced  in  1790) — of  thofe  which  are  ftill  capital—' 
and  to  accompany  them  with  fuch  obfervations  as 
a  courfc  of  fome  years  experience  may  fugged. 

Historical  View  of  the  Criminal  Law  of 
Pennsylvania. 

IT  was  the  policy  of  Great  Britain  to  keep  the 
laws  of  tiie  Colonies  in  unifm  with  thofe  of  the 
mother  country.  This  principle  eKtended  not  only 
to  the  regulatim  of  property,  but  even  to  the  cri- 
minal code.  The  royal  charter  to  William  Penn 
directs,  That  the  laws  of  Pennfylvania  "  refpefting 
felonies,  Ihould  be  the  fame  with  thofe  of  England, 
until  altered  by  the  acts  of  the  future  Legiilature,'* 
who  are  enjoined  to  make  thefe  afts  "  as  near,  as 
conveniently  may  be,  to  thofe  of  England:"*  and  in 
order  to  prevent  too  great  a  departure,  a  duplicate 
of  all  afts  are  direfted  to  be  tranfmitted,  once  in 
five  years,  for  the  royal  approbation  or  dilTent. 

The  natural  tendency  of  this  policy  was  to  over- 
whelm an  infant  colony,  thinly  inhabited,  with  a 
m,afs  of  fanguinary  puhilhments  hardly  endurable 
in  an  old,  corrupted  and  populous  country.  But 
rhe  Founder  of  the  province  was  a  philofophcr 
whoffe  elevated  mind  rofe  above  the  errors  and 
prejudices  of  his  age,  like  a  mountain,  whofc^  fum- 
mit  is  enlightened  by  the  firfh  beams  of  the  fun, 
while  the  plains  are  ftill  covered  with  milts  and 
darknefs.  He  comprehended,  at  once,  all  the 
abfurdity  of  fuch  a  fyllem,     In  an  age  of  religious 

intolerance 

*  This  daiife,  introdiiced  into  feveral  of  the  charters,  was  ron- 
/idered  as  impofing  tlie  Entjliflj  (latiites.  The  AlFernbly  of  North 
CJaroUna,  ill  their  afts,  palied  1715,  declare,  that,  "From  hence  it 
is  uianiieft  that  the  laws  of  Pjis;land  are  our  laws  as  far  as  they  are 
(Compatible  with  our  way  of  living  and  trade."  A  fimilar  attempt, 
to  introduce  the  Britifli  ftatutrs,  was  more  than  once  made  in  early 
tiirjes    in    Pennfylvania    but  was  always   fieadily    oppoled  by  the 
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intolerance  he  deftroyed  every  reflralnt  upon  the 
rio-hts  of  confcience,  and  infured  not  merely  tolera- 
tion, but  ahfolate  protcdion,-\  to  every  reHgion 
under  heaven.  He  abohllied  the  ancient  opprcf- 
fion  of  forfeitures  for  fe!f-murder,  and  deodands 
in  all  cafes  of  homicide.  He  faw  the  wickednefs 
of  eyJ-crminating  where  it  was  poffible  to  reform  ; 
and  the  folly  of  capital  puniihments  in  a  country 
where  he  hoped  to  eftabliih  purity  of  morals  and 
innocence  of  manners.  As  a  philofopher  he  wiili- 
ed  to  extend  the  empire  of  reafon  and  humanity  ; 
and,  as  a  leader  of  a  fe^,  he  might  recoiled  that 
the  iniliftion  of  death,  in  cold  blood,  could  hardly 
be  jullified  by  thofe  who  denied  the  lawfutnefs  of 
defenfivc  war.  He  haftened,  therefore,  to  prevent 
the  operation  of  the  fyflem  which  the  charter  im- 
pofed  ;  and  among  the  firft  cares  of  his  adminillra- 
tion,  was  that  of  forming  a  fraall,  concife,  but  com- 
plete code  of  criminal  law,  fitted  to  the  (late  of  his 
new  fctrlement :  a  code  which  is  animated  by  the' 
pure  fpirit  of  philanthropy,  and,  where  we  may 
difcover  thofe  principles  of  penal  law,  the  elucida- 
tion of  which  has  given  fo  much  celebrity  to  the 
philofophy  of  m.odern  times.  The  puniihments 
prefcribed  in  it  were  calculated  to  tie  up  the  hands 
of  the  criminal — to  reform — to  repair  the  wrongs 
of  the  injured  party — and  to  hold  up  an  objeft  of 
terror  fulficient  to  check  a  people  whofe  manners 
he  endeavoured  to  fafliion  by  provifions  interwo- 
ven in  the  fame  fyilem.  Robbery,  burglary,  ar- 
fon,rape,  the  crime  aoainft  nature,  forgery,  levying 
war  againft  the  Governor,  confpiring  his  death, 
aud  other  crimes,  deemed  fo  heinous  in  many  coun- 
tries, and  for  which  fo  many  thoufands  have  been 

executed 

t  If  any  one  fhall  abiife  or  deride  another  for  his  perfuafion  or 
pnicticein  religion,  he  fhall  bepuniflied  a5  a  di(iiirber  of  the  ueace, 
Laws,  1682.     Ch.  I. 
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executed  in  Britain,  were  declared  to  be  no  longer 
capital.  DiiTerent  degrees  of  imprifonment  at 
Iiard  labour — (Iripes — fines  and  forfeitures,  were 
the  whole  coinpafs  of  puni'hmenr  inflicted  on  thefe 
oiFences.  Murder,  "  wilful  and  premeditated,'* 
is  the  only  crime  for  which  the  infliction  of  death 
is  prefcribed  ;  and  this  is  declared  to  be  enacted 
in  obedience  "  to  the  law  of  God,"  as  though 
there  had  not  been  any  political  necefTity  even  for 
this  puniihment  apparent  to  the  Legiflaturs.  Yet 
even  here  the  life  of  the  citizen  was  guarded  by  a 
provifion,  that  no  man  fhould  be  conviftcd  but 
upon  the  teftimony  of  two  witnelTcs,  and,  by  a 
humane  practice,  early  introduced,  of  flaying 
execution  till  the  record  of  conviftion  had  been 
Liid  before  the  Executive,  and  full  opportunity 
given  to  obtain  a  pardon  of  the  offence  or  a  miti- 
gation of  the  puniihment. 

Thefe  laws  were  at  firit  temporary,  but  being, 
at  length,  permanently  enafted,  they  were  tranf- 
mitted  to  England,  and  were  all,  without  excep- 
tion, repealed  by  the  Queen  in  Council.  The 
rights  of  humanity,  however,  were  not  tamely 
given  up  :  the  fame  laws  were  immediately  re- 
cnafted,  and  th>fy  continued  until  the  year  1718, 
and  might  have  remained  to  this  day  had  not  high 
handed  meafures  driven  our  anceftors  into  an  adop- 
tion of  the  fanguinary  flatutes  of  the  Mother 
Country.  During  this  long  fpace  of  thirty-five 
years,  it  does  not  appear  that  the  mildnefs  of  the 
laws  invited  offences,  or  that  Pennfylvaniawas  the 
theatre  of  more  atrocious  crimes  than  the  other 
Colonies.  The  judicial  records  of  that  day  are 
loft  :  but,  upon  thofe  of  the  legiflative  or  execu- 
tive departments  and  other  public  papers,  no  com- 
plaint of  of  their  inefiicacy  can  be  found  ;  nor  any 
attempt  to  punifh  thefe  crimes  with  death.  On 
the  contrary,  as  thefe  laws  were  temporary  the 

fubje(5l 
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fubje^L  was  often  before  the  Leglflature,  and  tb.ey 
were  often  re-enafted  :  which  is  a  decifive  proof 
that  they  were  found  adequate  to  their  ohje»5l. 

Under  this  policy  the  province  flourilhed  :  but 
durinjy  the  boiderous  adminillration  of  Governor 
Gookin,  a  llorm  was  gathering  over  it  which 
threatened  to  fwecp  away  not  only  this  fyftem  of 
laws,  but,  with  it,  the  privileges  of  the  people. 
The  adminiftration  of  government,  in  all  its  de- 
partments, had,  from  the  firll  fettlcraent  of  the 
province,  been  conduced  under  the  folemnity  of 
an  atteftation  inilead  of  an  oath.  The  laws  upon 
this  fubjefl:  were  repealed  in  England,  and,  by  an 
order  of  the  Queen  in  Council,  all  officers  and 
witnefles  were  obliged  to  take  an  oath,  or,  in  lieu 
thereof,  the  affirmation  allowed  to  Quakers  in 
England  by  the  flatute  of  William  III.  But  the 
AiTembly  chofe  to  legillate  for  themfelves  on  this 
important  fubjeft  ;  and  this,  together  with  the  re- 
fusal to  adopt  the  Englifh  llatutes  in  other  cafes, 
had  given  offence.  The  conduct  of  the  Affi^mbly, 
in  their  difputes  with  the  Governor,  was  mifreprc- 
feuted — fufpicions  of  difaffedlion  were  propagated 
— the  declining  health  of  the  Proprietor  left  them 
without  an  advocate,  and  his  neceffities  threatened 
them  with  a  furrender  of  the  government  into  the 
hands  of  the  crown. 

At  this  moment  the  Quakers  were  alarmed  with 
the  profpeft  of  political  annihilation.  It  was  faid, 
that  the  acl  of  i  George  I.  which  prohibits  an 
affirmation  in  cafes  of  qualifications  to  office  or  in 
(Criminal  fuics,  extended  to  the  colony  and  fuper- 
ceded  the  ancient  laws.  This  conftruclion, 
which  was  advocated  by  the  Governor,  and  tended 
to  exclude  the  majority  of  the  fettlers  from  all 
offices  and  even  from  the  protection  of  the  law, 
threw  the  whole  province  into  confufion.  The 
Governor  refufed  to  adminiiler  the  'affirmation  as 
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a  qiuilification  for  office — the  judges  refufcd  to  fit 
in  criminal  calcs — the  admlniilriition  of  juftice 
Was  fufpended,  and  two  atrocious  murderers  re- 
mained in  gaol  three  years  without  trial.  The 
AiTembiy  were  ahirracd,  but  they  refolutely  and 
forcibly  aflerred  the  rights  of  the  people  :  and 
Gookin  was  at  length  re-called.* 
.  On  the  accdhon  of  Sir  William  Keiih  a  tempo- 
rary calm  took  place' — the  criminals  were  couvifted 
under  the  old  forms  of  proceedings  and  executed 
agreeably  to  their  fentence.  A  reprefentation  and 
compldnt  of  this  was  made  to  the  Crown  ;  and 
the  AiTembiy  v/ere  panick  ftruck  with  the  intelli^ 
gence.  They  trembled  for  their  privileges — they 
were  weary  of  the  conteft  which  had  fo  long  agi- 
tated them,  and  impatient  to  obtain  any  regular  ad- 
rniniftration  of  juftice  conhftent  with  their  funda- 
mental rights. 

They  had  been  afTured  by  the  Governor  that 
the  bed  way  to  fecure  the  favor  of  their  Sovereign 
was  to  copy  the  laws  of  the  Mother  Country, — 
."  the  fum  and  refult  of  the  experience  of  ages.*' 
The  advice  v/as  purfued — a  refolution  to  extend 
fuch  of  the  Britifh  penal  ftatutes,  as  fuited  the  pro- 
vince, v/as  fuddenly  entered  into.  An  aft  for  this 
purpofe  (containing  a  provifion  to  fecure  the  right 
of  affirmation  to  fuch  as  ccnfcientiouily  fcruT^led 
an  oath)  was  drawn  up  by  David  Lloyd,  the  Chief 
Juftice,  and,  together  with  a  petition  to  the  CrowTi, 
was  paiTed  in  a  few  days,  j: 

So  anxious  were  they  to  conform,  that  they  not 

only  furrendcred  their  ancient  fyftem,  but  left  it 

to  the  Britifli  Parliament  to  Icgill.ite  for  them,  in 

1  future 


•  2  Votes  of  AITl-nibly,   150,   188,   194-5,  2co,  ct  paffim. 
f  2  Votes  of  Allenibly,    224,   253-4-5,   &c. 
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future,  upon  this  fubjeft  :|  and  fo  humbled  that 
they  departed,  in  their  petition,  from  their  ufual 
ftile,  I  and  direfted  their  Spealcer  to  folicit  the  Vef- 
try  and  fome  members  of  the  Church  of  England 
•to  join  in  a  fnnilar  addrefs.  The  facrifice  was  ac- 
cepted, and  the  privilege  of  affirmation,  fo  anxiouf- 
ly  defired,  was  confirmed  by  the  royal  fanftion. 

Thus  ended  this  humane  experiment  in  legifla- 
tion,  and  the  fame  year,  which  (aw  it  expire,  put 
a  period  to  the  life  of  its  benevolent  Author. 

The  royal  approbation  of  this  aft  was  trium- 
phantly announced  by  the  Governor,  and  fuch 
was  the  fatisfaftion  of  feeing  its  privileges  fecur- 
ed,  that  the  province  did  not  regret  the  price  that 
it  paid. 

By  this  aft,  which  is  the  bafis  of  our  criminal 
lav/,  the  following  offences  were  declared  to  be 
capital  :  high  treafon  (including  all  thofe  treafons 
which  refpeft  the  coin)  petit  treafon,  murder,  rob- 
bery, burglary,  rape,  fodomy,  buggery,  malicious 
maiming,  man-flaughter  by  ilabbing,  witch-craft 
and  conjuration,  arfon,  §  and  every  other  felony 
(except  larceny)  on  a  fi!Cond  conviftion.  The  fta- 
tute  of  Jy.mes  I.  refpefting  ballard  children,  was 
extended,  in  all  its  rigor,  and  the  courts  were  au- 
thorized to  award  execution  forthwith. 

To  this  lift,  already  too  large,  were  added,  at 
fubfequent  periods,  counterfeiting  and  uttering 
counterfeit  bills  of  credit,  counterfeiting  any  cur- 
rent gold  or  filver  coin,  and   the  crime  of  arfon, 

C  was 

t  Peifons  attainted,  &c.  are  to  fufl'er  "  us  the  Ihws  of  England 
now  do  or  hereafter  JhalldireB.'"''     Atl,    1 7 1 8,     ^  VI. 

X  But  the  princifk  was  faved  by  direfting  tlie  Speaker  to  fign  it 
with  an  exception. 

^  I  include  arfon  in  this  lift,  bccaiife  fuch  was  the  conf^iudion 
of  the  aft  at  the  time  and  long  after  its  palTing.  One  Hunt  was 
actually  executed  under  it.  But,  on  a  founder  conftru^Ttion  it  being 
held  to  be  a  felony  wUliin  clergy,  tliis  benefit  was  exprefsly  taken 
away  in  1767. 
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was  extended  (o  as  to  include,  the  burning  of  cer- 
tain public  buildino;s.  All  thefe  crimes,  except 
perhaps,  the  impoffible  one  of  witch-craft,  were  ca- 
pital at  ihe  revolution. 

We  perceive,  by  this  detail,  that  the  feverity 
of  our  criminal  law  is  an  exotic  plant  and  not  the 
native  growth  of  Pennfylvania.  It  has  been  endur- 
ed, but.  I  believe,  has  never  been  a  favorite.  The 
religious  opinions  of  many  of  our  citizens  were  in 
oppofuion  to  it :  and,  as  foon  as  the  principles  of 
Beccaria  VvXre  diifeminated,  they  found  a  foil  that 
was  prepared  to  receive  them.  During  our  con- 
nexion with  Great  Britain  no  reform  was  attempt- 
ed :  but,  as  foon  as  we  feparated  from  her,  the 
public  fentiment  difclofed  itfelf,  and  this  benevo- 
lent undertaking  was  enjoined  by  the  conflitution. 
This  was  one  of  the  firft  fruits  of  liberty,  and  con- 
firms the  remark  of  Montefquieu,  *  "  That,  as 
freedom  advances,  the  feverity  of  the  penal  law 
decreafes.'* 

In  obedience  to  thefe  injunftions,  the  AiTembly 
proceeded,  in  the  year  1786,  to  introduce  the  pu- 
nifnment  of  hard  labor;  and  the  offences  (formerly 
capital)  on  which  its  effefts  have  been  tried,  are, 
the  crime  againfl  nature,  robbery  and  burglary. 

We  are  now  to  enquire  whether  this  punifhment 
has  been  lefs  efficacious  in  preventing  thefe  crimes 
than  the  punifliment  of  death.  To  aid  this  enqui- 
ry, a  table  exhibiting  a  view  of  the  number  of 
perfons  convifted,  acquitted  and  executed,  fmcc 
the  year  1778,  is  annexed. 

Of  the  Crime  against  Nature. 

THIS  crime,  to  which  there  is  fo  little  tempta- 
tion, that  philofophers  have  affe(5led  to  doubt  its 

exiftence, 

•*  5ook  VI.  ch.  9. 
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exiflence,  is,  In  America,  as  nire  as  It  Is  detefla^ 
ble.  In  a  country  where  marriages  take  place  {o 
early,  and  the  intercourfe  between  the  fexes  is  not 
difficult,  there  can  be  no  reafon  for  fevere  penal- 
ties to  reftrain  this  abufe.  The  wretch,  who  per- 
petrates it,  mud  be  in  a  ftate  of  mind  which  may 
occafion  us  to  doubt,  whether  he  be  fui  juris  at 
the  time  ;  or,  whether  he  reflc(R:s  on  the  punifli- 
ment  at  all.  The  infamy  of  detection  would,  of 
itfelf,  be  a  punifliment  fufficient  to  reflrain  any 
one  who  was  not  certain  of  being  undifcovered  : 
and  what  terror  has  any  puDifliment  to  him  who 
beheves  that  his  crime  will  never  be  known  ?  The 
experiment  that  has  been  made,  proves  that  the 
mlldnefs  of  the  punifhment  has  not  encreafed  the 
offence.  In  the  fix  years  preccd'mg  the  ad,  and 
•while  the  crime  zvas  capital,  there  are  on  record  two 
injiances  of  it  :  in  the  fame  period  fince,  there  is 
but  one.  It  was  impoffible  this  lall  oifender  could 
be  feduced  by  the  mildnefs  of  the  puniihment,  be- 
caufe  at  the  time,  and  long  alter  his  arreft,  he  be- 
lieved it  to  be  a  capital  crime. 

Thefefa^ls  prove,  that  to  punifli  this  crime  with 
death  would  be  a  ufelefs  fevcrity.  They  may  teach 
us,  like  the  capital  punifliments  formerly  inflifted 
on  adultery  and  witch-craft,  how  dangerous  it  is 
raflily  to  adopt  the  Mofaical  inflitutions.  Laws 
might  have  been  proper  for  a  tribe  of  ar- 
dent barbarians  wandering  through  the  fands  of 
Arabia ,  which  are  wholly  unfit  for  an  enlightened 
people  of  civilized  and  gentle  manners. 

'Robbery  and  Burglary* 

THE  faliitary  efFe£ls  of  this  chancre  in  our  laws 

are  not  fo  evident  in  the  cafes  of  robbery  and  bur« 

glary  as  in  that  of  the  crime  agalnft  nature.     On 

the  contrary,  a  fuperficial  infpeftion  of  the  annex- 
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cd  tabic  would  lead  a  carelefs  obferver  to  believe 
that  it  has  tended  to  encourage  thefe  crimes  inftead 
of  fupprefTing  them.  It  is  true,  there  were,  at 
firil,  great  defe^h  in  the  plan  and  ftill  greater  in 
the  execution  :  and,  for  fome  time  after  its  adop- 
tion, it  had  difficulties  to  ftruggle  with  which 
nothing  but  the  native  merit  of  its  principle  could 
have  furmounted.  A  detail  of  thefe  is  necelTary  to 
enable  us  juftly  to  appreciate  this  new  fyftefll-  of 
puniiliment. 

It  mufl  be  remarked,  that  about  three-fourths 
of  the  convictions  of  robbery  and  burglary,  ftated 
in  the  table,  took  place  in  Philadelphia.  In  a  large 
city  like  this  there  is  always  a  clafs  of  men,  fome- 
times  greater  and  fometimes  lefs,  v/ho  live  by  dif- 
honeft  means,  and  confidering  theft  as  a  regular  vo- 
cation, pafs  through  all  the  gradations  of  fimple  lar- 
ceny into  the  higher  departments   of  robbery  and 
burglary.     It  fo  happened,  that  about  the  time  of 
paffing  the  a6l  for  amending  the  penal  laws,  there 
was  accumulated  in  the  goal  of  the  city  and  county 
of  Philadelphia  a  great  number  of  perfons  who  had 
been  convicted  of  thefe  and  other  infamous  crimxs, 
and  were  either  pardoned  by  the  mercy  of  the  go- 
vernment, or  had  undergone  the  punilhraent  (and 
fome  of  them  the  r(?/>^<3'/^^  puniiliment)  of  the  pil- 
lory and  v/hipping-poft.     Thefe  wretches,  harden- 
ed by  the  nature  of  the  puniiliment  they  had  fuf- 
tained — iliut  up  together  in  idlenefs— freely  fup- 
plied  with  liquor— witnelfes  of  each  others  debau- 
chery—inflructing  the  inexperienced  in  the  arts  of 
villainy — and  mutually  corrupting    and   corrupted 
by  each  other,  v/ere  a  melancholy  proof  of  the  in-. 
efficacy  of  our  former   laws,   and  they  were  well 
prepared  to  defpife  the  new.     In  order  to  clear 
the  goal,  and  accommodate  it  to  the  operation  of 
^be  new"  fyftcm,  thefe  offenders  were,  from  time 

to 
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to  time,  difcharged,  and  as  foon  as  ihcj  were  at  li- 
berty they  returned  to  their  old  vocation. 

It  is  a fa6l well  known, that  amongall  the  convifts 
which  firfl  fell  under  the  correftion  of  the  new  law, 
fcarce  a  new  face  appeared.  Mod  of  thofe  who 
were  convifted  of  the  two  offices  in  queftion,wcTS 
i^ntenced  to  undergo  an  imprifonmentof  five,fcvca 
or  ten  years  ;  and  had  thefe  fentences  been  (IricUy 
enforced,  the  benefit  of  the  new  fyftem  would  have 
been  apparent,  and  thefe  crimes  would  have  be- 
come rare. 

Of  all  offenders  thefe  are  the  mofl  incorrigible. 
Other  offences  are  feldom  repeated  :  but  a  perfoa 
once  devoted  to  any  fpecies  of  theft  is  feldom  re- 
claimed by  any  terrors   he  h:is  undergone  or  any 
mercy  he  has  received.     Reformation,  though  not 
impoffible,  muil  be  the  work  of  much   time.     A 
J} rid  execution  of  the  aft  was,  therefore,   effential 
to   its   fuccefs.      But   it  unfortunately  happened, 
that  they  were  fcarcely  convifted  before  many  of 
them  were  again  loofe  upon  the  public.     Pardons, 
fo  defl:ru<fi:ive  to  every  mild  fyllem  of  penal  laws, 
inftead  of  being  thought  dangerous,  were  granted 
with  aprofufion  as  unaccountable  as  it  was  mifchie- 
vous :    and  efcapes,   which  ought  to    have  been 
guarded  againft  by  the  mod  vigilant  care,   were 
multiplied  to    an   alarming  degree.      Sixty-eight 
different  perfons  were  convi^led  of  thefe  offences 
previous  to  the  year  1790.     Of  thefe  twenty-nine 
efcaped  and  thirty  have  been  pardoned — five  exe- 
cuted for  capital  offences    committed   after  their 
cfcape,  and  one  killed  in  an  affray.     I  doubt  whe- 
ther any  one  m.ale  offender  ferved  out  the  time  10 
which  he  was  conclemned  by  the  fentence  of  the 
court ;  and  it  is  certain,  that  there  is  not,  at  this 
lime,  in  goal  a  fmgle  perfon  under  a  fentence  pro- 
nounced previous  to  the  year  1791.  When  to  thefe 
abufes  it  is  added,   that  the  fyllem  itfelf  was  de- 
fective 
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fe<n:ive  in  requiring'  the  criminals  to  be  employed 
abroad,  which  gave  them  opportunities  for  intoxi- 
cation, and  hardened  them  againfl  fhame— that 
their  labor  was  not  equal  to  that  which  it  is  the  lot 
of  poverty  to  endure,  while  their  fare  was  much 
better— that  there  were  no  places  for  folitary  con- 
finement nor  power  to  inflicl:  it,  and  no  real  increafc 
of  punifiiment  for  a  fecond  ofFv^nce,  we  may  readi- 
ly conjeclure,  that  the  operations  of  the  fyftem 
mull  have  been  not  only  impeded  but  perverted. 

The  defeats  of  the  fyitem  were  correfted  in 
17^0— the  execution  of  it  has  been  diligently  at- 
tended to  by  the  Infpeftors,  and  the  prerogative  of 
pardon,  fince  it  has  refided  in  a  fmgle  Magiftrate, 
is  no  longer  weakly  exercifed. 

Our  calculations  ought,  therefore,  to  be  made 
on  the  operations  of  the  correfted  fyftem  during 
the  two  two  laji  years.  From  an  infpedion  of  the 
table,  it  is  evident  thefe  crimes  have  greatly  de- 
creafed  during  that  period.  The  convidions  in 
thofc  two  years  are,  upon  an  avejYige,  confiderably 
lefs  than  thofe  in  any  two  years  which  -precede 
them. 

But,  under  all  the  difficulties  which,  at  firft,  it 
encountered,  and  without  allowing  for  re-convic- 
tions which  fwcU  the  account,  let  us  examine  what 
has  been  the  general  eifeft  of  the  fyftem,  on  thefc 
crimes,  fmce  it  was  firft  adopted.  Referring^ 
therefore,  to  the  table,  and  excluding  the  year 
1778  in  order  to  make  the  time  previous  and  fub- 
fequent  to  the  a6l  as  equal  as  we  can,  the  account 
will  ft  and  thus  : 

Before  the  aft.     Since  the  aft. 
Convifted,  81  1 04 

Convifted  partially,  9  i 

Acquitted,  42  20 

Total  tried,  132  125 

From 


(       2S       ) 

From  this  ftatement  it  appears,  that  more  per- 
fons  were  tried  for  tbefc  offences^  while  they  ivere 
capital^  thanfnice  the punijljment  has  been  lejfencd  : 
and  if  we  allow  for  re-convidions  the  difference  will 
he  much  greater.  It  is  true,  the  number  of  per- 
fons  convifted,  in  the  former  period,  is  lefs  than 
that  of  thofe  convifted  in  the  latter  :  but  in  this 
(as  well  as  in  the  number  of  partial  acquittals)  I 
fee  nothing  but  the  humane  ftruggles  of  the  jury 
to  fave  the  offender  from  death.  At  that  period 
the  acquittals  were  more  than  halflXic  number  of 
the  convi£lions  :  fmce  the  change  in  our  laws, 
they  do  not  amount  to  a  fourth. — A  proof  how 
much  the  feveriiy  of  a  law  tends  to  defeat  its  exe- 
cution ! 

It  is  probable  that  the  number  of  thefe  crimes 
would  have  been  lefs,  had  a  greater  difference 
been  made  between  their  jKinifliment  and  that  of 
iimple  larceny.  Perhaps  it  might  have  a  benefici- 
al effe£l  if  folitary  confinement  and  coarfe  fare  were 
a  neccffary  part  of  the  puniiliment.  At  prefent,  it 
forms  no  part  of  the  fentence  on  the  criminal,  but 
is  inflided,  at  the  difcretion  of  the  Infpeftors,  on 
"  the  more  hardened  offenders."  This  is  fo  in- 
definite a  defcription,  that  this  falutary  rigor  may 
be  either  capricioufly  inflicted  or  weakly  withheld: 
and,  as  it  is  not  the  certain  confequence  of  the  of- 
fence, it  can  be  no  check  upon  the  mind  of  the 
offender. 

It  might  be  found  policy  to  make  a  difi:in£lion 
between  the  punifliment  of  thofe  who  commit  thefe 
offences,  armed  with  dangerous  and  mortal  wea- 
pons, and  of  thofe  who  do  not  indicate  fuch  vio- 
lent intentions.  Such  a  diftinclion  prevails  in  the 
laws  of  Connefticut,  and,  alfo,  in  thofe  of  Milan: 
and  I  underftood  from  from  the  nephew  of  the 
Marquis  Beccaria,  while  he  was  In  America,  that 

beneficial 
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beneficial  effefls  had  refulted  from  this  difcrimina- 
tion. 

Thefe  crimes  are  dill  puniflied  with  death  in 
the  firfl  inftance,  when  committed  by  any  perfon, 
fentenced  to  hard  labor,  after  an  efcape  :  and,  al- 
fo,  on  the  fecond  conviftion,  if  the  oiFender  was 
pardoned  for  the  firfl:.  A  fimilar  provifion  is  found 
in  the  laws  of  Denmark,  where  robbery  is  not  in 
the  firft  inftance  a  capital  offence,  and  where  (Mr. 
Howard  affures  us)  Night  Robberies  are  never 
heard  of.* 

It  is  evident,  from  this  examination,  that  th»i; 
principle  of  the  new  fyftem,  properly  modified, 
coincides  with  the  public  fafety  as  much  as  with 
the  dictates  of  humanity.  The  happy  refult  of  this 
experiment  is  an  encouragement  to  proceed  ftill 
further.  I  have  already  obferved,  that  no  offen- 
ders are  fo  incorrigible  as  robbers  and  burglars, 
and  on  few  crimes  could  the  experiment  have  been 
made  with  fo  Tittle  profpeft  of  fuccefs  as  on  thefe 
I  have  been  confidering.  Succeeding  in  this,  there 
is  little  to  apprehend  from  extending  it  to  other 
crimes,  which,  though  ftill  capital,  are  not  of  the 
deepeft:  dye. 

Counterfeiting  the  Coin. 

BY  the  afl  of  1767,  the  counterfeiting  "  of 
nny  gold  or  filver  coin,  which  is,  or  fliall  be,  pafs- 
ing,  or  in  circulation,*'  is  made  a  felony  of  death 
without  benefit  of  clergy.  This  not  only  compre- 
hends all  cuiTcm  foreign  coins,  but  will  embrace 
thofe  of  the  United  States  as  foon  as  they  come 
into  circulation. 

This 

*  Howard  on  Pris.  p.  76.  Williamson  the  Noitlicrn  Gov.  1  vol. 
r-  353- 
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ufual  drcumflances  which  attend  its  commiffion,  as 
thev  amount  to  prooF  of  an  inferior  oiTencc,  are  fcl- 
dom  admitted  bya  juryto  amount  to  any thingmorc. 

From  the  experience  we  have  had  it  is  not  pro- 
bable, that  many  will  become  the  viftims  of  the 
law  :  but,  while  it  remains  in  our  (latute  book,  it 
furniOies  a  precedent  for  involving,  in  the  fame 
punifliment,  crimes  which  are  fimilar  in  their  na- 
ture and  effefts.  I  fufpeft  this  offence  was  over- 
looked at  the  time  the  reform  was  made  in  our  pe- 
nal laws,  otherwife  it  would  hardly  have  beca 
continued  in  the  liil  of  capital  crimes. 

Of  the  afts  refpe£ting  the  crime  of  countetfeit- 
ing  bills  of  credit,  loan-office  certificates,  &c.  I 
dial!  take  no  notice,  as  the  offence  will  fcarcelybe 
committed  at  this  day,  and  the  law  will  become 
obfolete  of  itfelf,  if  it  be  not  repealed. 

Rape. 

THE  infliftion  of  death  for  any  crime  fuppofes 
the  incorrigibility  of  the  criminal.  But  this  offence^ 
arifmg  from  the  fudden  abufe  of  a  natural  pafTion, 
and  perpetrated  in  the  phrenzy  of  defire,  does  not 
announce  any  irreclaimable  corruption. 

Female  innocence  has  ftrong  claims  upon  our 
proteftion,  and  a  defire  to  avenge  its  wrongs  is 
natural  to  a  generous  and  manly  mind.  We  con- 
fult  this  refentment,  rather  than  our  reafon,  when 
v/e  punifli  this  offence  with  fuch  dreadful  feverity. 
llie  injury  is  certainly  great  :  yet,  it  cannot  be 
denied,  that  much  of  its  atrocity  refides  in  the 
imagination  and  is  the  creature  of  opinion.  Why 
elfe  do  we  eftimate  the  decjree  of  the  offence  fo 
much  by  the  rank,  the  fituation,  and  the  character 
of  the  injured  party  ?  Why  does  a  jury  frequ^-ntly 
trriit  this  charge  fo  hghtly  as  to  acquit  againfl  po- 
iitive  and  uncontradi(5led  evidence  ?  Or  why  do 
I)   2  the 
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the  laws  confider  the  violation  of  a  female  flav?  of 
fo  little  moment  as  to  fecure  the  offender  from  pun- 
illiment  by  excluding  the  only  witnefs  who  can 
prove  it  ?*  In  moll  cafes  the  violation  of  the  natu- 
ral right  and  the  real  injury  to  the  individual  is 
nearly  the  fame  :  yet,  thofe  who  jufliFy  the  pre- 
fent  feverity  are  obliged  to  admit,  "  that  is  a  crime 
peculiarly  liable  to  vary  in  the  degree  of  its  atro- 
cioufnefs,  according  to  the  circumflances  of  the 
cafe,  and,  therefore,  peculiarly  open  to  the  di- 
vine prerogative  of  pardon. "|  The  truth  is,  that 
in  many  inilances,  the  common  fenfe  of  mankind 
revolts  againfl  the  extremity  of  the  punifhment, 
and  pardons  or  acquittals  are  the  neceifary  confe- 
quence.  It  is  thefe  pardons — it  is  thefe  acquittals 
— which  create  the  hopes  of  impunity  and  rob  the 
law  of  all  Its  terrors.  It  has  been  as  ftriftly  exe- 
cuted in  Pennfylvania  as  in  moft  countries  :  yet, 
of  eighteen  perfons  tried  fmce  the  revolution  for 
this  crime,  and  pojitively  charged,  only  five  have 
been  puniflied. 

By  a  table  of  capital  conviftions  in  Scotland 
from  1768,  to  1782,5  it  appears,  that  only  one 
perfon  was  convifted  of  this  crime,  and  that  he  was 
pardoned.  (^/ J 

William  Penn  confidered  imprlfonment,  ftripes 
and  hard  labour  as  a  punifliment  adequate  to  this 
crime  and  fufficient  to  check  the  commilTion  of  it. 
The  Grand  Duke  of  Tufcany  prefcribes  imprlfon- 
ment at  labor,  varied  as  the  circumflances  may 
require.];  The  Legiflature  of  Vermont,  fo  late 
as  the  year  1791,  has  followed  the  humane  exam- 
ple, 

•  A6t  for  the  gradual  abolition  of  (la very.     ^.  7, 
f  Eden's  principles,  238. 
^  Howard  on  prifons,  485. 
(;■)  See   NOTE  IX. 
X  Setlion  99. 
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This  aft  is  more  penal  than  even  the  Britifli  (la- 
tutes,  for  it  is  not  a  capital  offence  in  England  to 
counterfeit  any  foreign  coin  at  prefent  current  in 
that  kingdom.*  If  it  be  neceuary  to  guard  our 
coin  by  the  terrors  of  an  ignominious  death,  the 
a^,  to  be  coniiftcnt,  ought  to  go  further.  Falfc 
money  made  in  another  ftaie  or  beyond  feas,  may 
be  imported  or  uttered  without  incurring  this  pun- 
ifliment.  The  offence  may,  therefore,  in  fub- 
ftance,  be  committed,  and  yet  the  penahy  of  the 
law  avoided. 

But  there  does  not  appear  to  be  any  necelfity 
for  {o  violent  a  remedy.  It  is  probable  this  crime 
■will  be  neither  frequent  nor  dangerous.  The  per- 
feftlon  of  modern  coins  renders  its  coramillion 
difficult,  and,  to  counterfeit  them  with  fuccefs, 
requires  not  only  time  and  induflry,  but  a  degree 
of  Ikill  which  few  poffefs,  and  which,  in  this 
country  will  always  enfure  its  poffeffor  a  rcfpefta- 
ble  livelihood. 

Mod:  people  are  now  a  days  fufficiently  difcern- 
ing  to  diltinguiih  the  genuine  from  falfe  coin  : 
and  the  Banks,  eflablifhed  in  this  and  many  of  the 
principal  cities  in  America,  form  a  valuable  check 
upon  the  circulation  of  bafc  money.  In  thefe  it  is 
immediately  detected  ;  and,  if  a  quantity  appears 
to  be  abroad,  information  of  it,  and  of  the  marks 
which  diftinguifti  it,  is  immediately  tranfmitted  to 
every  part  of  the  ftate  by  means  of  the  public 
prints  :  Add  to  this,  that  the  praftice  of  making 
payments  by  checks  or  bank  notes,  now  fo  gene- 
ral in  this  city  (which  is  the  ufual  mart  for  vending 
bafe  money)  tends  very  much  to  leffen  the  mifchief. 
There  is  no  longer  any  danger  that  falfe  mon  ey 
will  fhock  the  public  confidence  or  cmbarrafs  the 
courfe  of  dealing  between  man  and  man.  The 
D  monflrous 

*  Black.  Com.  89. 
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monftrous  folly  of  confidering  this  offence  as  an 
iifurpation  of  fovereignty,  and,  therefore,  a  fpe- 
cies  of  high  treafon,  is  paft  ;  and  it  may  now  be 
fafely  ranked  with  other  bafe  frauds  againft  indi- 
viduals. The  Edict  of  the  Duke  of  Tufcany  con- 
fiders  the  coining  of  falfe  money  as  grand  larceny 
and  punifhes  it  as  fuch.|  This  crime  is  not  capital 
in  Maflachufetts,  nor  in  Connefticutt,  nor  in  Ma- 
ryland, nor  in  North  Carolina,  as  far  as  relates  to 
foreign  coin  ;  and  to  every  reflefting  mind,  which 
is  not  flill  enflaved  by  ancient  errors,  the  punifli- 
ment  of  death  muft  appear  to  be  far  beyond  the 
demerits  of  the  offence.  Is  it  wife,  or  is  jufl,  to 
confound  together  diffimilar  crimes,  and  to  involve 
him  who  debafes  a  piece  of  money  in  the  fame 
punlfliment  with  him  who  is  guilty  of  deliber;ite 
murder  ? 

There  is  no  fubftantial  reafon  for  making  this 
crime  capital  which  does  not  equally  apply  to  that 
of  forgery.  In  the  prefent  flate  of  focicty  paper 
negotiations  require  as  much  proteftion  as  the 
coin.  The  latter  offence,  in  general,  is  more 
eafily  committed  ;  and,  a  fmgle  aft  of  forgery, 
may  be  more  injurious  to  the  individual  than  many 
acts  of  counterfeiting  the  coin.  Yet,  we  find, 
the  paper  oi  the  Banks,  promiffory  notes  and 
bills  of  exchange  fufficiently  fafe  under  the  mild 
fyflemof  our  laws.  It  is  true  various  a£l:s  of  Ai- 
fembly  made  it  a  felony  of  death  to  counterfeit  and 
utter  the  Continental  bills  of  credit  :  but  it  has 
been  already  ftated,  that  no  beneficial  confequen- 
ces  refulted  from  this  feverity. 

0?i/y  three  perfons  have  been  tried  in  Pen?ifyJva- 
nia  for  counterfeiting  the  coin  fince  the  revolution^ 
and  of  thefe  two  were  acquitted.  Pofitive  proof 
pf  this  crime  is  rarely   to  be  obtained,  and   the 

ufual 
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learn  that  thefe  diftinflions  have  any  effe<5l,  or  that 
the  lelfer  offence  is  more  frequent  than  the  greater. 
Upon  the  whole,  it  fecms  that  IblitiiJe  and  hard 
labor  will  be  a  puiflinicnt,  for  this  crime,  as  effi- 
cacious and  more  advantageous  to  the  public,  than 
death.  The  offender  may  be  reformed  and  be- 
come a  ufcful  citizen,  and  he  may  be  compelled 
to  repair,  by  his  eftate  or  his  labor,  the  injury  he 
has  done.  This  was  formerly  required  in  mod 
cafes,  by  the  laws  of  William  Penn  ;  but,  at 
prefcnt,  is  fwallowed  up  by  the  legal  maxim  which 
merges  the  private  in  the  public  wrong  :  a  maxim, 
invented  by  fifcal  or  feudal  ingenuity,  to  prevent 
the  claims  of  the  injured  party  from  interfering 
with  the  forfeiture  to  the  crown  and  the  efcheat  tQ 
the  lord. 

Mai-icious  Maykeai,  &c. 

THIS  offence  is  defcribed  in  the  words  of  the 
Enghfh  ftatute,  22  &  23  Car.  11.  ch.  i.  commonly 
called  the  Coventry  aft.  The  feverity  of  this  aft, 
which  goes  confiderably  beyond  all  former  ftatutes 
on  the  fubjeft,  w^as  occafioned  by  a  malicious  aff^'ult 
made  upon  Sir  John  Coventry,  then  one  of  the 
members  of  the  Houfe  of  Commons.  Laws  thus 
made  upon  the  fpur  of  the  occafion,  and  under  the 
emotions  of  indignation,  are  feldom  founded  upon 
the  permanent  principles  of  juflice  or  policy. 

This  aft  has  remained  a  dead  letter  in  Pennfyl- 
vania.  No  perfon  has  been  profecuced  under  it, 
nor  can  I  learn  that  the  crime  has  ever  been  com- 
mitted. I  attribute  this  to  the  flate  of  manners, 
and  by  no  means  to  the  nature  of  the  penalty. 
On  the  contrary,  as  no  profecuiion  has  called  it 
into  publice  notice,  it  is  probable  that  very  few 
people  know  that  fuch  an  aft  exifls. 

New 
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New  Hampfhire,  in  legiflating  on  this  fubje^l-, 
has  fet  us  an  example  of  juilice  and  moderation,^ 
There  the  penalty  is  fine  and  imprifonment  not  ex- 
ceeding feven  years  ;  and  there,  as  well  as  in 
Pennfylvania,  the  oflfence  is  unknown.  The  fame 
penalty  is  prefcribed  by  the  laws  of  the  United 
States.  Even  in  Georgia,  where  the  attention  of 
the  Legiflature  has  been  called  to  it  fo  late  as  1787, 
the  punishment,  for  the  firft  offence,  is  the  pillory 
and  fine  not  exceeding  one  hundred  pounds,  half 
of  which  goes  to  the  injured  party.  In  Virginia 
said  North  Carolina,  though  it  be  a  felony,  it  is 
Dot  oufted,  as  with  us,  of  the  benefit  of  clergy. 

Man-slaughter  by  stabbing. 

The  a£t  of  i  Jac.  I.  ufually  called,  the  flatute  of 
ilabbing,  by  which  this  offence  was  oufted  of  cler- 
gy, was  extended  to  the  province  by  an  exprefs  re- 
ference to  it  in  the  aft  of  17 18.  This  flatute, 
-which  was  levelled  againfl  a  temporary  mifchief  pre- 
valent in  England  at  that  day — in  which  fo  much 
ignorance  of  the  common  law  is  difcovered — ^which 
is  fo  rigorous  in  its  literal  meaning  as  to  involve  the 
caies  of  chance  medley  and  innocent  miftake — ^and 
fo  obfcure  and  ill  drawn  that  the  Judges  have  been 
divided  on  the  meaning  of  ^moft  every  important 
word  in  it — ought  never  to  have  been  made  a  per- 
manent law  of  Pennfylvania.  Its  feverity,  how- 
ever, has  been  fo  mitigated  by  judicial  conflruftion, 
that  the  foundefl  opinion  now  feems  to  be,  "  That 
the  party  indifted  upon  it  ought  not  to  be  convift- 
ed,  unlefs  the  faft,  upon  evidence,  turns  out  to 
be  murder  at  common  law."*  For  this  reafon  it 
bas  not  been  ufual,  for  fome  years  paft,  to  indift: 

any 
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•  Foder,  301-2. 
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pie,  and  in  that  ftaie  death  is  no  longer  inflicted 
on  this  offence. 

If  any  one,  miftaking  the  end  of  punifhmcnt,  and 
more  intent  on  vengeance  than  the  prevention  of 
the  crime,  deems  this  chaftifement  too  light,  a  vifit 
to  the  penitentiary  houfc  lately  ere^led  as  pait  of 
the  goal  of  Philadelphia,  will  correal  the  opinion. 
When  he  looks  into  the  narrow  cells  prepared  for 
the  more  atrocious  offenders — When  he  realizes 
what  it  is  to  fubfift  on  coarfe  fare — to  languilh  in 
the  folitude  of  a  prifon — to  wear  out  his  tedious 
days  and  long  nights  in  feverifli  anxiety — to  be  cut 
off  from  his  family — from  his  friends — from  fccic- 
ty — from  all  that  makes  life  dear  to  the  heart — 
When  he  realizes  this  he  will  no  longer  think  the 
puniUiment  inadequate  to  the  offenct. 

Arson. 

ARSON  is  the  crime  of  flaves  and  children. 
Its  motive  is  revenge,  and,  to  a  free  mind,  the 
pleafure  of  revenge  is  loft  when  its  objeft  is  igno- 
rant of  the  hand  that  infli<5l8  the  blow.  Twelve 
perfons  have  been  tried  for  this  offence  in  the  lall 
fourteen  years  :  and  of  thefe,  three  were  negro 
flaves — four  were  children,  and  two  were  vagrant 
beggars.  The  remaining  three  were  acquitted  un- 
der circumftances  which  made  it  probable  the  fire 
was  accidental. 

This  offence  may  be  committed  fo  fecretly  that 
it  is  feldom  poffible  to  colle6i:  proof  fufficient  on  a 
charge  that  is  capital.  Other  crimes  are  commit- 
ted in  the  prefence  of  witneffes,  or  are  attended 
with  circumftances  which  point  out  the  criminal  : 
but  in  arfon  there  are  no  eye-witneffes — the  prc- 
fumptive  proof  will  feldom  be  violent^  and  confef- 
fions  are  only  to  be  expelled  from  the  ignorance 
of  llavcs  and  children.      Thefe  confeffions    (too 

generally 
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^generally  extorted  by  promifes  or  threats)  com-s; 
before  the  jury  in  (o   queflionable  a  fhape,  that 
they  are  often  difre^^arded. 

Hence  the  fcverity  of  the  punifliment,  in  this 
cafe,  leads  in  a  pecuhar  manner  to  impunity.  The 
proof  is  fo  difficuh  that  juries  are  juilified  in  ac- 
quirting,  and  the  objects  convifted  are  fuch  as  the 
Executive  is  prompt  to  pardon.  Of  five  perfons 
convicted  of  this  crime  only  one  was  executed. — 
This  was  a  negro  woman  in  a  dijlar.t  county. 

The  crime  of  arfon  extends  only  to  the  wilful 
burning  of  a  dwelling-houfe,  certain  public  build- 
ings, or  a  barn  having  hay  or  corn  therein.  Every 
other  fpecies  of  property  may  be  malicioufly  de- 
flroyed  by  fire,  without  incurring  the  forfeiture 
of  life.  Hence,  fhips  and  other  vefi'els  in  harbour 
or  on  the  flocks — hay  and  grain  in  flack  or  bar- 
rack— -magazines  of  arms  and  provifions— flore- 
houfes  of  every  defcription — mills — theatres  and 
difiiillcries,  are  not  protected  by  thefe  high  terrors 
of  the  law  :  and  to  burn  them  is  confidcred  mere- 
ly as  a  mifdemeanor  at  common  law.  Here  then 
is  a  fair  opportunity  for  companion.  Has  the 
milder  puniihment  encouraged  thefe  malicious 
crimes  ;  or,  has  the  terror  of  death,  hung  up  on 
high,  deterred  offenders  from  the  crime  of  arfon  ? 
The  following  faft  will  anfwer  the  quedion.  Since 
the  revolution  twelve  perfom  have  been  ifiditied  for 
the  crime  of  arfon  ;  and  only  two  for  any  other 
fpecies  of  malicious  burning  ! 

In  New  Hampfliire  and  MafTachufetts  this  crime 
is  not  capital  if  committed  in  the  day  time  :  nor  in 
Connefticut,  "  if  no  prejudice  or  liazard  to  the 
life  of  any  perfon  happen  therefrom."  To  burn 
public  veilels  or  magazines  of  provilion,  in  time  of 
war  J  b<.'ing  a  fpecies  of  treafon,  is,  indeed,  capi- 
tal in  that  ftate  :  but  it  is  not  {o  it"  the  fame 
offence  be  committed  in  time  of  peace.     I  cannot 

learn 
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any  perfon  on  this  a6l  in  Pennfylvania  ;  and,  for 
the  fame  reafon,  it  ought  not  to  remain  among  our 
laws.  It  is  ufelcfs  when  rightly  explained  :  it  may 
be  the  inllrument  of  mifchief  when  it  is  perverted 
or  mifunderllood. 

Murder. 

IT  has  been  a  queflion  which  has  divided  the 
philofophers  of  Europe,  whether  it  be  lawful,  in 
any  cafe,  to  take  away  the  hfe  of  a  criminal :  and 
the  negative  has  been  advanced  and  ingenioufly 
fupported  in  our  own  country.  |  Great  names 
are  arranged  on  the  different  iides  of  this  queftion: 
but,  waving  ufclefs  refinement,  it  feems  to  refolve 
itfelf  into  that  which  we  are  confidering,  ihz. 
whether  it  be  necejfary  to  the  peace,  order,  and  hap- 
pinefs  of  fociety. 

Murder,  in  its  higheft  degree,  has  generally 
been  punillied  with  death,  \  and  it  is  for  deliberate 
aifaffination,  if  in  any  cafe,  that  this  punifliment 
will  be  juftifiable  and  ufeful.  Exigence  is  the  firft 
bleifmg  of  Heaven,  becaufe  all  others  depend  upon 
it.  Its  protection  is  the  great  objedl  of  civil  foci- 
ety and  governments  are  bound  to  adopt  every 
meafure  which  is,  in  any  degree,  eifential  to  its 
prefervation.  The  life  of  the  deliberate  aifalfm 
can  be  of  little  worth  to  fociety,  and  it  were  bet- 
ter that  ten  fuch  atrocious  criminals  fliould  fuffer 
the  penalty  of  the  prefent  fyilera,  than  that  one 
worthy  citizen  fhould  perifli  by  its  abolition.  The 
crime  imports  extreme  depravity  and  it  admits  of 
no  reparation. 

"  But  why  ihould  capital  puniiliments  have  a 
more  powerful  effeft  on  thefe  than  on  other  oifen- 

E  ders  ?" 


f  "  Obfervations  on  the  injuftice  and  impolicy  of  punching  mur- 
der with  death,"  by  Dr,  Riifli. 
1  See  NOTE  X. 
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(lers  ?"  I  have  already  obferved,  that  the  fear  of 
death  is  imiverfal  and  impreffive  :  and  that  its  be- 
neficial effefts  are  defeated  principally  by  the  hopes 
of  impunity. 

We  have  had  no  experience  what  its  eflfeft  will 
be  when  it  is  applied  to  a  fingle  crime  of  fuch  a 
nature  as  to  exclude  the  hopes  of  pardon.  In 
fuch  a  cafe,  where  an  execution  would  be  as  rare 
as  it  is  dreadful,  the  wholefome  terror  of  the  law 
would  be  wonderfully  increafed  :  and  this  is  one 
reafon  why  a  lefs  puniihment  iliould  be  adopted  for 
other  crimes. 

If  we  feek  a  punifliment  capable  of  imprejQlng 
a  ftrong  and  lading  terror,  we  fliall  find  it  in  an 
execution  rarely  occuring — -fokmnly  conduced (^>^^ 
— and  infiifted  in  a  cafe,  where  the  feelings  of  man- 
kind acquiefce  in  its  juftice  and  do  not  revolt  at  its 
fevcrity. 

But  while  I  contend  that  this  is  the  mod  power- 
ful curb  of  human  governments,  I  do  not  affirm 
that  it  is  ahfoluiely  neccfi[ary,  or  that  a  milder  one 
will  be  infufficient.  It  is  pofiible  that  the  fur- 
ther diffufion  of  knowledge  and  melioration  of 
manners,  may  render  capital  puniihments  unnecef- 
fary  in  all  cafes  :  buty  until  we  have  had  more  ex- 
perience, it  is  fafeftto  tread  with  caution  on  fuch 
delicate  ground,  and  to  proceed  fi:ep  by  fi:ep  in  fo 
great  a  work.  A  few  years  experience  is  often 
of  more  real  ufe  than  all  the  theory  and  rhetoric 
in  the  world.  One  thing,  however,  is  clear.  What- 
ever be  the  punhhment  inflifted  on  the  higher  de- 
grees of  murder  it  ought  to  be  widely  different  from 
that  of  every  other  crime.  If  not  different  in  its 
nature  Til  lead  let  there  be  fome  circumdance  in  it 
<;:alculated  to  drike  the  imagination — to  imprefs  a 

refpeft 
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refpeft  for  life — and  to  remove  the  temptation 
which  the  villain  otherwife  has  to  prevent  the  dif- 
covery  of  a  Jefs  crime  by  the  commiilion  of  a 
greater.  ( IJ 

But  while  I  fpeak  thus  of  deliberate  alTaflina- 
tion,  there  are  other  kinds  of  murder  to  which 
thefe  obfervations  do  not  apply  :  and  in  which,  as 
the  killing  is  in  a  great  meafure  the  refult  of  acci- 
dent^ it  is  impollible  the  feverity  of  the  punilliment 
can  have  any  eifeft.  The  laws  feem,  in  fuch  cafes, 
to  punifli  the  aft  more  than  the  intention  :  and, 
becaufe  fociety  has  unfortunately  loft  one  citizen, 
the  executioner  is  fuffered  to  deprive  it  of  ano- 
ther. 

In  common  underftanding  the  crime  of  murder 
includes  the  circumftance  of  premeditation.  In  the 
laws  of  William  Penn,  the  technical  phrafe  malice 
aforethought^  was  avoided  ;  and  "  wilful  and  pre- 
meditated murder"  is  the  crime  which  was  declared 
to  be  capital.  Yet  murder,  in  judicial  conftruftion, 
is  a  term  fo  broad  and  compreheniive  in  its  mean- 
ing as  to  embrace  many  afts  of  homicide,  where 
tlie  killing  is  neither  wilful  nor  premeditated.  "  A. 
ihooteth  at  the  poultry  of  B.  and,  by  accident^ 
killeth  a  man  ;  if  his  intention  was  to  ^fteal  the 
poultry  it  will  be  murder  :  but  if  done  ivantonly  it 
v.ill  be  barely  man-flaughter."  Again,  "  A  park- 
er  found  a  boy  ftealing  wood  in  his  mafters  ground: 
he  bound  him  to  his  horfe's  tail  and  beat  him. 
The  horfe  took  fright,  run  away  and  killed  the 
boy.  This  was  held  to  be  murder."*  In  the 
latter  cafe  there  Vv'as  no  defign  to  kill  ;  in  the  for- 
mer not  the  leaft  intention  to  do  any  bodily  harm. 

I  am  fenfible  how  delicate  a  ftep  it  is  to  break 
in  upon  the   definition   of  crimes   formed  by  the 
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accumulated  care  of  ages ;  but,  when  we  confide^ 
how  different,  in  their  degree  of  guilt,  thefe  of- 
fences are  from  the  horrid  crime  of  deliberate  af- 
faffination,  it  is  difficult  to  fupprefs  a  v;iffi,  that 
fome  didinftions  were  made  in  favor  of  homicides 
which  do  not  announce  extreme  depravity.  The 
defect  may  be,  in  a  degree,  fupplied  by  the  pre- 
rogative of  pardon  :  yet  it  fhocks  the  vulgar  opi- 
nion and  lellens  the  horror  of  the  crime  whenever 
a  77?wr<:/d'rfr  is  pardoned.  It  has  been  faid,  "Ye 
fhall  take  no  fatisfaction  for  the  life  of  the  mur- 
derer :"  yet  it  is  often  neceflary,  as  the  law  ftands, 
to  interpofe  the  prerogative  cf  mercy.  Even  in 
England,  where  reftraints  are  laid  upon  its  exercife 
in  cafes  of  murder,  it  appears,  by  tables  *  already 
referred  to,  that,  of  eight-one  fentenced  to  die  for 
this  crime,  feven  were  pardoned,— in  Scotland 
feven  out  of  twenty,— and  in  Pennfylvania  about 
one-fourth  of  the  whole  number  convifted.  Not 
one  of  tbefe,  thus  pardoned^  has  ever  beeti  profecu- 
ted,  to  my  knowledge,  for  any  other  crime. 

In  the  report  of  the  committee  of  revifion  to  the 
General  AffemMy  of  Vir:5inia,  a  reform  is  fugged- 
ed  fo  far  as  relates  to  homicide  accidentally  hap- 
pening in  confcquence  of  a  felonious  or  unlawful 
aA  :  and  it  is  propofed  to  be  enacted,  "  That,  in 
fiiture,  no  fuch  cafe  fliail  be  deemed  man-flaugh- 
ter  unlefs  man-lhiughter  were  intended,  nor  mur- 
der unlefs  murder  were  intended." 

Though  affajfination  has  been  rare  in  Pennfyl- 
vania, it  cannot  be  concealed  that  homicides  have 
been  very  frequent.  It  appears  by  the  table  an- 
nexed, that,  in  the  laft  fourteen  years,  there  have 
been  tried  lor  murder  ;md  manflaughter  no  lefs 
than  one  hundred  perfons,  ofwhom  one  half  were 
convifted,  and  thirty-four  cf  thefe  were  for  mur- 
der. 

*  See  Jaijfen's  Tables  in  How.  Lazar.  p.  j^Zi-^. 
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der.  In  the  fame  fpace  of  time  there  were  but 
tiaenty  convicted  of  this  latter  crime  in  Scotland. 
Even  in  the  city  of  London,  nearly  twice  as  popu- 
lous as  this  ftate,  there  were  but  nineteen  perfons 
executed  for  murder  from  1771  to  1783,  a  fpace 
of  twelve  years.*  In  fourteen  years  twenty-fi^ 
have  been  executed  in  Pennfylvania. 

There  is  one  fpecies  of  murder  which  deferves 
attention.  It  is  that  of  baftard  children.  The 
horrid  feverity  of  the  ftatute  of  James  I.  introdu- 
ced here,  had  long  been  mitigated  by  a  humane 
pradice  of  requiring  fome  proof  that  the  child  was 
born  alive.  This  practical  conflriiftion  is  nov/  le- 
gally authorized,  and  it  is  neceffary  to  give,  fome 
^^ probable  prefianpfive proof  oi  that  faft,  before  the 
flrained  prefumption  that  the  child,  whofe  death 
is  concealed,  was  therefore,  murdered  by 'its  mo- 
ther, fliall  be  fufficient  to  convicl  the  party  in- 
di6led."t 

But  does  it  neceifarily  follow  that  a  child, 
which  is  born  alive,  muft  be  deftroyed  merely  be- 
caufe  its  death  is  concealed  ?  May  not  the  child 
perilh  from  want  of  care,  or  of  ildll,  in  fo  criti- 
cal a  moment  ?  A  helplcfs  woman,  in  a  fituation 
fo  novel  and  fo  alarming — alone,  and,  perhaps, 
exhaulled  by  her  fufFerings— may  die  not  be  the 
involuntary  caufe  of  her  infant's  death  ?  and,  if 
flie  afterwards  confults  a  natural  impulfe  to  conceal 
her  fhame,  is  not  the  penalty  beyond  the  demerit 
of  the  offence  ?  Thefe  refleftions  naturally  arife  iu 
the  hearts  of  jury-men  ;  they  regard  thefe  unfor- 
tunate creatures  with  compaffionate  eyes,  and  I 
have  never  known  them  convift  unlefs  there  were 
marks  of  violence,  or  fome  circumftances  that  would 
amount  to  proof  of  murder  at  common  law.     The 

punifhment 

•  Howard,  p. 484-5. 
t  Aft  to  reform  the  penal  laws.  §  VI. 
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punlfhrnent  is  ever  before  their  eyes,  and  they 
tremble  at  the  confequences  of  an  irretrievable 
miflake.  The  prcfumptions  that  the  child  was 
born  alive  have  been,  not  only  probable  but  violent ^ 
and  yet  the  a^l  has  not  been  enforced.  There 
ha-ve  been  fifteen  women  tried  for  child-murder 
Jince  the  year  1778;  three  only  convicted^  and,  of 
thefi,  two  zvere  pardoned.  Where  a  pofitive  law 
is  fo  feebly  enforced,  there  is  reafon  to  fufped 
that  it  is  fundamentally  wrong.  The  error  of  thii 
acl  is  apparent.  Proof  of  a  crime  is  that  which 
fatisfics  our  minds  of  the  truth  of  the  charge.  If 
it  does  not  produce  a  belief  of  the  fact  laid  in  the 
indiftment  it  is  not /)ro^  of  it— and  this  belief  is 
neither  in  our  power  nor  that  of  the  law.  It  is 
abfurd,  therefore,  to  fay,  that  this  or  that  circum- 
flance  fliall  he  proof  of  the  murder.  To  make  the 
concealment  a  capital  crime  is  one  thing  :  but,  to 
fay,  that  when  the  concealment  is  proved,  the 
jury  muft,  at  all  events,  believe  the  murder  to  be 
committed — is  a  very  different  one. 

In  Denmark,  women  guilty  of  child-murder  are 
no  longer  puniflied  with  death  :  but  are  condemn- 
ed to  work  in  fpin-houfes  for  life,  and  to  be  whip- 
ped annually,  on  the  day  when,  and  the  fpot 
where,  the  crime  was  committed.  "  This  mode 
of  puniiliment,  Mr.  Howard  afTures  us,*  is  dread- 
ed more  than  death,  and  fnice  it  has  been  adopt- 
ed has  greatly  prevented  the  frequency  of  the 
crime." 

An  attempt  was  made  to  introduce  a  funilar  al- 
teration in  the  laws  of  Sweden.  It  was  recom- 
mended by  Gudavus  III.  in  his  fpeech  at  the  open- 
ing of  the  Diet  of  1786.  But  this  innovation  was 
warmly  oppofed  by  the  Clergy :  and  the  patriots 
to  whofe  confideration  it  was  referred  were  unani- 
mous 

•  Howard  on  prifons,  p,  74. 
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mous  in  advHing  the  reprcfentatives  of  the  nation 
to  continue  the  punifliment  of  death. § 

There  is  a  proviilon  in  the  laws  of  New  Hamp- 
ihire,  which  is  founded  in  good  fenfe,  and  which, 
while  this  offence  remains  capital,  it  is  defirabie 
could  be  introduced  here.  There,  the  conceal- 
ment is  treated  as  a  crime  punilliable  by  iine,  im- 
prifonment  or  public  infamy,  according  to  the  cir- 
cumftances  of  the  cafe ;  while  the  proof  of  the 
murder  remains  as  at  common  law.  If,  as  is  ufn- 
ally  done,  the  indiftment  charges  both  crimes,  the 
jury  may  acquit  of  the  murder  and  find  thepriion- 
er  guilty  of  the  lefs  offence. 

Man-slaughter. 

THOUGH  man-flaughter  is  not,  in  common 
acceptation,  a  capital  crime,  I  mention  it  for  the 
fake  of  making  a  lingle  obfervation  refpcd:ing  its 
punifliment. 

Man-flaughter,  as  explained  in  our  law-books,- 
is  exceedingly  comprehenfive  in  its  nature.  While 
its  deepefl:  fliade  partakes  of  the  hue  of  murder, 
its  lighteft  is  faintly  tinged  with  the  feeble  color^' 
of  careleiTnefs  and  inadvertance.  The  punifliment 
ought,  therefore,  to  be  fuch  as  might  be  varied 
according  to  the  circumftances  of  the  cafe  :  or, 
the  different  degrees  of  the  crime  fliould  be  afcer- 
tained  and  marked  with  a  correfpondent  penalty. 
The  former  is  the  cafe  in  all  the  New  England 
nates,  and  the  court  may  inflict  an  infamous  pun- 
ifliment, or  fine  or  imnrifonmcnt,  or  all  or  either 
of  thefe  as  the  degree  of  guilt  requires.  This  was 
formerly  the  law  in  Pennfylvania  ;  but  now^-x'^ry- 
perfon  convicted  of  man-flaughter  is  fentenced  to 

be 

%.  See  Journey  thro"  Sweden  traflatcJ  by    Radclilfe.      Cat- 
teau's  View  of  Swed,  p.  1^9. 
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be  burnt  in  the  hand — to  flndfecunty  for  his  good 
behaviour  during  life — and  to  be  fined  and  impri- 
fonf  d :  and  for  the  fecond  offence  to  be  hanged. 
,  Beneficial  effects  refulted  from  an  aft  of  Affem- 
bly,  pafTed  in  the  year  1780,  which  authorized 
the  Attorney  General,  with  the  leave  of  the  court, 
to  proceed  againft  any  perfon  charged  with  treafon^ 
as  for  as  a  mifdemeanor  only.  Upon  this  princi- 
ple, might  not  the  Public  Profectitor  be  impower- 
ed  to  wave  the  felony  in  the  lovv'er  fpecies  of  man- 
flaughter,  and  to  indicl  the  defendant  for  an  un- 
lawful homicide,  punilhable  as  a  mifdemeanor  at 
com.mon  law  ? 

Petit  Treason. 

THIS  crime,  which  confifls  in  a  wife's  killing 
her  huiband  or  a  fervant  his  or  her  mafler,  is  pun- 
iftied  diiTercntly  from  the  other  fpecies  of  murder. 
A  man  convifted  of  it  is  to  be  drawn  and  hanged, 
and  a  woman  to  be  drawn  and  burnt.  Is  not  this 
diflinftion  unjuft,  and  this  mode  of  inflifting  death, 
handed  dov/n  from  ferocious  ages,  injurious  to  fo- 
ciety  from  it  apparent,*  if  n^ot  real,  barbarity  ? 

In  many  of  the  flates,  as  well  as  by  the  laws  of 
Congrefs,  it  is  exprefsly  enacted,  That  death  flial) 
always  be  inflifted  by  hanging  the  offender  by  the, 
neck.  We  have  no  fuch  aft  in  Pennfylvania. 
.  The  diflinftion  between  petit  treafon  and  other 
kinds  of  murder  is  aboliihed  by  the  laws  of  Maf- 
fachufetts.  Neither  the  enormity  of  its  its  guilt, 
nor  the  fuppofed  allegiance  of  the  party,  require 
a  diflinftion  m.ore  than  the  crime  of  parricide  which 
is  puniihed  as  funple  murder. 

High 


•  In  pra«5ticc,  it  is  ufual  to  ftrnngle  the  woman  before  her  body  it 
committed  to  the  flames.    See  NOTE.  11. 
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High  Treason. 

HIGH  TREASON,  when  properly  limited, 
has  generally  been  confidered  -as  the  higheft  crime 
and  as  involving  in  it  the  guilt  of  murder.  In  its 
true  meaning  it  is  an  attack  upon  the  fovereignty 
and  exiftence  of  the  nation. 

By  the  afts  of  Congrefs  and  of  feveral  of  the 
flates*  it  is  properly  confined  to  the  levying  war 
and  adhering   to   enemies,    and   is   defcribed    in 

the   words   of  the  ftatute   of  Edward  III : 

words,  whofe  precife  extent  has  been  fettled  by 
the  judicial  conftruction  of  more  than  four  centu- 
ries. In  Pennfylvania  the  dtfcription  of  this  crime 
is  more  diffufe  :  and  the  a£t  of  1782  is  fufficiently 
fevere  which  makes  it  high  treafon  to  fet  up  a  no- 
tice inviting  the  people  to  meet  for  the  purpofe  of 
crefting  a  new  and  independent  government  with- 
in the  bounds  of  the  ftate,  or  even  to  attend  at  any 
meeting  for  fuch  a  purpofe. 

Conclusion. 

IT  is  from  the  ignorance,  wretchednefs  or  cor- 
rupted manners  of  a  people  tha-  crimes  procc'  d. 
In  a  country  where  thefe  do  not  prevail  moderate 
punilhments,  (IriiSlly  enforced,  will  be  a  curb  as 
effectual  as  the  greateil  feverity. 

A  mitigation  of  punifliment  ought,  therefore, 
to  be  accompanied,  as  far  as  poffible,  by  a  diffw 
fion  of  knowledge  and  a //r;V7  execution  of  the  laws. 
The  former  not  only  contributes  to  enhghten,  but 
to  meliorate  the  manners  and  improve  the  happi- 
nefs  or  a  people. 

F  The- 

•  In  New  Hampfhire  "  to  confpireXo  levy  war"  is  high  Treafon  : 
This,  if  applied  to  the  conftrutli'vs  L-vying  of  war,  outdoes  the  fe- 
verity of  the  Britifh  Government. 
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The  celebrated  Bee  car  ia  is  of  opinion,  that  no 
government  has  a  right  to  puniih  its  fubje£ls  unlefs 
it  has  previoufly  taken  care  to  inflruft  them  in  the 
knowledge  of  the  laws  and  the  duties  of  public 
and  private  life.  The  ftrong  mind  of  William 
Penn  grafped  at  both  thefe  objefts,  and  provifions 
to  fecure  them  were  interwoven  with  his  fyftem  of 
punillimenrs.  The  laws  enjoined  all  parents  and 
guardians  to  inilru61  the  children  under  their  care 
fo  as  to  enable  them  to  write  and  read  the  fcrip- 
tures  by  the  time  they  attained  to  twelve  years  of 
age  :  and  directed,  that  a  copy  of  the  laws  (at 
that  time  few,  fnnple  and  concifc)  fhould  be  ufed 
as  a  fchool  book.*  Similar  provifions  were  intro- 
duced into  the  laws  of  Connecticut,  and  the  Seleft 
Men  are  direfted^to  fee  that  "  none  fuffer  fo  much 
barbarifm  in  their  families  as  to  want  fuch  learning 
and  inftrnftion."  The  children  were  to  be 
"  taught  the  laws  againft  capital  offences,"]-  as 
thofe  at  Rome  were  accuilomed  to  commit  the 
twelve  tables  to  memory.  Thefe  were  regulations 
in  the  pure  fpirit  of  a  republic,  which,  confidering 
the  youth  as  the  property  of  the  ftate,  does  not 
permit  a  parent  to  bring  up  his  children  in  igno- 
rance and  vice. 

The  policy  of  the  Eaflem  ftates,  in  the  cftab- 
lifliment  of  public  fchools,  aided  by  the  conveni- 
ent fize  and  incorpor ation  of  their  townlhips,  de- 
ferves  attention  and  imitation.  It  is,  doubtlefs, 
in  a  great  meafure,  owing  to  the  diffufion  of 
knowledge  which  thefe  produce,  that  executions 
have  been  fo  rare  in  New  England  ;  and,  for  the 
fame  reafon,  they  are  comparatively  few  in  Scot- 
land 


*  'Laws  1682.  cli,  60.  112. 
t  Laws  Conn.  p.  20. 
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land.*  Early  education  prevents  more  crimes  than 
the  fevcrity  of  the  criminal  code. 

The  conftitution  of  Pennfylvania  contemplates 
this  great  objeft  and  direfts,  That  "  Schools  fliall 
be  eftablilhed,  by  law,  throughout  this  Hate.'* 
Although  there  are  real  difficulties  which  oppofe 
themfelves  to  the  perfeci  execution  of  the  plan, 
yet,  the  advantages  of  it  are  fo  manifefl  that  an 
enlightened  Lcgiilator  will,  no  doubt,  cheerfully 
encounter,  and,  in  the  end,  be  able  to  furmount 
them. 

Secondly — Laws  which  prefcribe  hard  labor  as 
a  puniiliment  ftiould  be  ilri^lly  executed. (^;;z^  The 
criminals  ought,  as  far  as  poffible,  to  be  coUefted 
in  one  place,  eafily  acceffible  to  thofe  who  have 
the  infpeftion  of  it.  When  they  are  together 
their  management  will  be  lefs  expenfive,  more  fyf- 
tematic  and  beneficial — Their  treatment  ought  to 
be  fuch  as  to  make  their  confinement  an  adual 
punifliment,  and  the  rememberance  of  it  a  terror 
in  future.  The  labor,  in  mofl  cafes,  fliould  be 
real  hard  labor — the  food,  though  wholefome, 
fliould  be  coarfe — the  confinement  fufficiently  long 
to  break  down  a  difpofition  to  vice-!— and  the  falu- 
tary  rigor  o^ perfeci  foliiude^  invariably  infiifted  on 
the  greater  offenders.  Efcapes  fliould  be  induflri- 
oufly  guarded  againft — pardons  fliould  be  rarely, 
i^ery  rarely^  granted,  and  the  punifliment  of 
thofe  who  are  guilty  of  afecond  offence  fliould  be 
fufficiently  fevere. 

The  reformation  of  offenders  is  declared  to  be 

one  of  the  objefts  of  the  Legiflature  In  reducing 

the  punifliment — But  time,  and,   in  fome  cafes, 

F  2  much 

*  Scotland  is  nearly  twice  as  populous   as  London  ;  yet,  by 
the  tables  referred  to  already,  it  appears,   that  about  thiity  crimi- 
nals are  executed,  yearly,    in  London,   while  not  quite  four  is  the 
yearly  average  in  Scotland.     The  difference  between  thof 
ly  coti'viiied,  in  two  places,   is  much  greater.     How.  p.  ,    , 

ln>)  See  NOTE  Xin.  e  r^^;/«/ 

^  ^  9-  483-5' 
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much  time,  mud:  be  allowed  for  this.  It  is  eafy  to 
counterfeit  contricion  ;  but  it  is  impoffible  to  have 
faith  in  the  fudden  converfion  of  an  old  offender. 

Oh  thefe  hints  I  mean  not  to  enlarge — but  they 
point  to  objet'^is  of  great  importance,  which  may 
deferve  attention  whenever  a  further  reform  is 
attempted. 

The  conclufion  to  which  we  are  led,  by  this 
enquiry,  feems  to  be,  that  in  all  cafes  (except 
thofe  of  high  treafon  and  murder)  the  pijiniftiment 
of  death  may  be  fafely  aboliflied,  and  milder  pe» 
nalties  advanti'geoufly  introduced — Such  a  fyftem 
of  punifliments,  aided  and  enforced  in  the  manner 
I  have  mentioned,  will  not  only  have  an  aufpious 
influence  on  the  charafter,  morals,  and  happiaefs 
of  the  people,  but  may  haflen  the  period,  when, 
in  the  progrefs  of  civilization,  the  punifliment  of 
death  fliall  ceafe  to  be  neceffary  ;  and  the  Legifla- 
ture  of  Pennfylvania,  putting  the  key-flone  to  the 
arch,  may  triumph  in  the  completion  of  their  bene* 
volent  work,  fnj 

in)  See  NOTE  XIV. 
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NOTE     I.     Page    5. 

IT  was  a  favorite  opinion  of  Dr.  Jebb,  "  That  no  effort 
is  lo/I"  and  the  fuccefs  which  has  attended  thefe  en- 
deavours to  moderate  the  rigor  of  the  Criminal  Law, 
tends  to  confirm  it.  A  flight  review  of  the  eifedls  which 
the  diflemination  of  thefe  principles  have  had  upon  the 
governments  of  Europe  will  not  be  foreign  to  the  obje(5t 
of  this  work,  and  mufl  be  confolatory  to  the  friends  of 
humanity. 

Forty  years  ago  the  execrable  pra6lice  of  torture  was 
general  on  the  continent  of  Europe,  and  it  was  confidered 
to  be  as  neceffary  in  the  adminiftrationof  juftice  as  capital 
punilhments  are  at  prefent.  Againfl:  this  cruel  infliitution 
all  the  powers  of  reafon  and  ridicule  were  exerted  :  and 
the  folly  as  well  as  the  wickednefs  of  it  has  been  fo 
happily  expofed,  that  it  has  either  been  wholly  fupprefled, 
or  has  become  fo  difreputable  as  feldom  to  be  exercifed. 
The  King  of  Prujfia  fet  the  example  of  abolifhing  it  in 
Germany,  and  the  Duke  of  S^ufcany  in  Italy  ;  and  the  ex- 
ample was  foon  followed  in  Saxony  and  in  Poland.  It  was 
fupprefled  throughout  alli?/^fl in  i768,though  not  without 
fome  oppofition  from  the  prejudices  of  the  people.  In 
Geneva  it  has  not  been  ufed  flnce  the  year  1756  ;  and  it 
was  totally  aboliflied  in  Sivede?i  in  1773.  MariaTherefa 
iacit/y  fupprefl"ed,  and  the  late  Emperor  Jofeph,  formally 
prohibited  it  in  the  Aujhian  dominions.  Louis  XVI.  about 
thefametimereflrifteditsexercifeiniv-flWff.  The  revolution 

has 
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has  utterly  aboliftied  it  in  that  country  as  well  as  in  Avignortt 
where  it  was  exercifed  with  fo  much  feverity  that  the 
goaler  there  informed  Mr.  Howard^  in  1786,  that  he  had 
feen  drops  of  blood  mixed  with  the  fweat  on  the  breads 
of  fome  who  had  fufFered  the  torture.  Even  in  Spa'm  the 
practice  though  not  formally  abolifhed,  is  generally  re- 
probated, and  in  fome  of  the  provinces  is  no  longer 
ufed  The  Chevalier  de  Bourgoanne  informs  us,  that  a 
few  years  ago  an  ecclefiaflic  named  Caftro,  undertook  a 
formal  apology  for  it  j-  but  that  his  book  was  received 
with  univerfal  indignation  and  was  fully  refuted  by  a 
gentleman  of  the  law,  who,  in  fafl,  only  expreffed  the 
moderate  fentiments  of  the  firft  tribunals  of  the  kingdom, 
and  of  the  reafonable  part  of  the  nation. 

Thofc,  whole  imaginations  have  realized  the  fcenes 
which  were  formerly  exhibited  in  a  torture  chamber^  will 
confider  the  deftruftlonof  this  monfter  as  no  inconfidera- 
bie  caufe  of  triumph.  See  Bourg.  Trav.  i  vol.  286-7. 
Howard  on  Pris.  154  &c.  Lazaretto's.  66.  53.  2  Coxe's 
Trav.  83.  392.     4-  Biblioth.  Philof.  205. 

Though  I  have  felefted  this  ftriking  inftance,  it  is  but 
a  fmall  part  of  the  effefts  produced  by  this  diffufion  of 
light  and  truth. 

To  this  is  to  be  attributed  the  general  reformation  in 
the  civil  and  criminal  code  of  Ruffia.  The  celebrated 
**  Inftru<5lions"  of  the  Emprefs,  written  with  herow;/  hand, 
and  depofited  with  fo  much  care  in  the  gilded  vafe  at  Pe- 
terfburg — What  are  they,  but  the  principles  Icattered 
through  the  writings  of  the  philofophers  of  Europe,  and 
often  expreffed  in  their  very  ivords  ?  It  was  the  fame  caufe 
which  produced  the  reformation  of  the  criminal  law  at 
Vienna  in  1785.  "  The  Court  (fays  BaronReifbach,  fpeak- 
ing  of  the  Codex  Therefianus)  became  afliamed,  at  the 
time  when  all  Europe  was  making  an  outcry  about  huma- 
nity, the  abolition  of  capital  punifhments.  Sec.  of  a  fla- 
tute  book  which  had  nothing  in  it  but  halters,  gibbets, 
and  fwords" — and  a  reform  was  immediately  begun. 

The  amelioration  introduced  into  the  laws  of  Sweden 

by  Giijlavus  III.  begin  to  be  generally  known. We 

now  perceive  in  that  country  "  the  character  of  a  gov- 
ernment which  liflens  to  the  voice  of  humanity  j"  and  it 
is  eafy  to  trace  thefourceof  this  reform  to  thofe  philolb- 
phical  writings  whole  maxims  were  fo  Arongly  imprelfcd 
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-on  his  mind,  that  he  did  not  forget  them  in  the  lafl  mo- 
ments of  his  life.  As  ro  Tufcany,  it  is  acknowledged, 
that  the  abolition  of  capital  punilhments  and  the  whole 
lyftem  of  Leopold^  was  introduced  with  the  defign  of  put- 
ing  the  principles  o'iBecearin\.ox\i^  tefl:  of  experiment. 

In  Spain,  the  triumphs  of  reafon  have  not  been  want- 
ing. Various  Heps  have  been  taken  under  the  aiifpices  of 
Count d' ."iratida,  to  narrow  the  Jurifdi(ftion  and  humanize 
the  proceedings  of  the  inquifition,  and  with  fuch  fucccfs, 
that  fome  years  ago  there  was  an  expeflation  "  that  the 
moment  was  at  hand  when  this  hydra,  which  philofophy 

had   condemned  long  before,  was  to  be  delfroyed." 

Attempts  were  alfo  made  in  the  year  1783  to  reform  the 
criminal  law  of  the  other  tribunals  of  the  kingdom. 
The  council  of  Caftile  propofed  this,  and  a  committee 
was  appointed  to  carry  the  propofal  into  fefFeft.  But 
what  has  been  the  refult  I  have  not  b.en  able  to  learn. 

England  contenting  herfelf  with  the  fuperior  wifdom, 
humanity,  and  juftice  of  her  laws  in  all  rei'pe'fts  but  one, 
and  too  fond  of  "  the  ancient  order  of  things,"  has  alone 
remained  (lationary.  The  nation  indeed  is  fully  fenfible 
of  the  evil  which  attends  a  multitude  of  fanguinary  laws 
txn^  (he  government  \\.{q][  begins  to  be  alarmed  with  the 
magnitude  of  the  mifchief.  Judge  Blackftone  was  a<51:iv« 
in  profecuting  a  reform,  and  Lord  Afhburton,  it  is  faid, 
was  prevented  by  his  death  from  brmging  forward  in 
parliament  a  plan  for  that  purpofe.  A  difpofition  to  ella- 
blifh  penetentiary  houfes  has  been  difcovered,  and  this 
rational  expedient  will  probably  be  adopted  when  the 
Botany  Bay  fcheme  has  been  fufficiently  tried. 

The  fermentation  of  the  public  mind  in  Euroj->e  ex- 
cited by  greater  objects  will  prevent  for  a  while  any  at- 
tention to  this  fubordinate  fubjedf  :  but  a  reform  in  the 
government  will  in  the  end  haften  that  which  is  fo  much 
wanted  in  the  criminal  law.  It  is  impollible  that  error 
can  long  refifl:  the  gentle,  but  continued  impreffion  of  rea- 
fon. The  ftroke  of  truth  on  public  prejudice  will  be 
finally  irrefiilable.  It  refembles  that  of  a  grain  of  fand 
falling  on  unannealed  glafs.  Feeble  as  itieems  to  be — and 
flow  and  invifible  as  its  operations  are,  no  human  power 
can  prevent  its  effefts,  or  preferve  from  deftruiSlion  the 
objeft  on  which  it  falls.  See  Reifbach's  Trav.  i  vol.  p. 
106.  Bourg.  I  vol.  320.  r.  186.  Jebb  on  Prifons. 
Pari.  Regift.  vol.  18.    p.  521. 
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NOTE    II.    Page    9. 

[^^n  increafe  of  pimijhinent  may  fuddenly  check,  but  does 
not  in  the  end  diminiJJj  the  number  of  offenders.~\ — This 
principle  is  well  illuflrated  by  Montefqiiieu.  To  the  fafts 
adduced  by  him  in  fopport  of  it,  the  following  may  be 
added.  In  1752,  the  Britifh  parliament  pafTed  an  a6f  fo-r 
the  better  preventing  the  horrid  crime  of  murder  ;  by 
which,  in  order  "to  add  further  terror  to  the  punifjmcnf 
cf  death^""  it  was  dire«Sted  that  the  body  of  the  crimin;^ 
/liould  be  delivered  at  Surgeons  Hall,  to  be  diiledfed  and 
anatomized.  I'his  expedient,  it  is  faid,  carried  fome 
terror  with  it  at  firff,  but,  we  are  affured,that  this  preju- 
dice is  now  pretty  well  worn  off.  i  vol.  Wenderb.  View, 
p.  78.  This  is  confirmed  by  Sir  S.  T.  Janfen,  who  on 
comparing  the  annual  average  of  conviftions  for  23 
years  previous  and  fubfequent  to  that  ftatute,  found  that 
the  number  of  murders  had  not  all  decreafed.  See  his 
Table  in  Howard's  Lazar. 

I  am  forry  to  perceive  that  this  ufelefs,  and  pei  haps 
pernicious,  expedient  has  been  introduced  into  the  laws  of 
the  United  States.  An  anatomical  profefTor  might  have 
found  reafons  for  its  adoption,  but  the  fmgle  objeft  of 
the  legiflaturewas  or  ought  to  have  been  to  prevent  the 
crime.  See  Debates  Cong.  7  April  1 790.  Not  wholly 
foreign  to  this  fnbjcft  is  the  following  itriking  pafTage  in 
the  Rights  of  Man  :  "  It  may,  perhaps  be  laid,  that  it 
fjgnifies  nothing  to  a  man  what  is  done  to  him  after  hrs 
death  :  but  it  fjgnifies  much  to  the  living.  It  either  tor- 
tures their  feelings  or  hardens  their  hearts  \  and  in  either 
cafe  it  teaches  them  how  to  punifh  when  power  falls  into 
their  hands.  Lay  then  the  axe  to  the  root,  and  teach  go- 
vernments humanity.  It  is  their  fanguinary  punifhments 
which  corrupt  mankind."     Rights  of  Man,  i  Part  p.  33, 
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Fa£ls  from  which  principles  are  to  be  dsduccJ  ought 
to  be  well  ellablifiaed.     I  am  therefore  obliged  to  oblcrve 
that  Montelquieu  appears  to  have  taken  up  that  alluded 
to   in  the  text,  without  fufliciently   examining  into  its 
truth.  The  pafllige  in  the  Spirit  of  Laws  is  thus  :  "  The 
people   of  Lulia  are  miid,    tender,   and    companionate. 
Hence  their  leglllators  repofe  great    confidence  in  them. 
They   have  eflablillied  very  few  puQlfliments,  and    thefe 
are  not  fevert  nor  rigorouily  executed."     This  is  found- 
ed on  the  authority  of  Le  P.  Bouchuel  in  his  colledtion  of 
edifying  letters.     A  fimilar  account  is   given  by   other 
European  writers.  The  authors  oi  "  Travels  into  Europe, 
Afia,  and  Africa,"  publiihcd  in  1782,  lays,  "  The  Hin- 
doos are  .naturally  the  raoft  inoffenfive  of  mortals.  There 
is  a  wonderful  mildnefs  in  tJicir  manners,  and  alio  in  their 
laws,  by  which  the  murder  of  a  human  creature  and  of 
a  cow,  (one  of  the  facred  animals)  are  the  only  crimes 
which  are  puniflaed  with  death."    i  voL  p.  332.     Thefc 
accounts  are  very  different  from  thofe  of  the    ancients., 
who  repreient  the  punifhment  of  crimes  in  India  as  ex- 
tremely rigorous  :  and  fuice  the  Bramins  have  been  pre- 
vailed upon  by  the  addrefs  of  Mr.  Haftings,  to  communi- 
icate  the  Hindoo  code  to  the  world,  we  find  that  the  an- 
cients were  right  in  their  reprefentations.     There  is  a 
profufion  of  capital  punifliments  prefcribed  in  that  code, 
xind    the  cruel  manner   of   iuflifting   them,    bears    the 
Jftamp  of  remote  and  barbarous  ages.     This  difference 
is,  in    fome  meafure  reconciled,   by   Mr.   Halhed,  the 
.tranflator  of  the  Hindoo    code,    in  his  preface  to  that 
work.     Speaking   of  the    chapter  on    theft,  his  words 
.are,  "This  part  of  the  compilation  exhibits  a  variety  of 
crimes  punifhed  by  various  modes  of  capital  retributiouj 
contrary  to  the  general  opinion  adopted  in  Europe,  that 
the  Gentor  adminiflration   was  wonderiully  mild    and 
averfe  to  the  deprivation  of  life.     One  caufe  for  this  opi- 
iiion  might  be,  that  fince  die  Tartar  Emperors  became  ab- 
folute  in  India,  the  Hindoos,  (like  the  Jews  in  captivity) 
though  in  fome  refpefts  permitted  to  live  by  their  owa 
rules,  have,  for  reafons  of  goverament,  been   in   moft 
-cafes  prohibited  from  dying  by  them."  p.  62.     Be  this 
G   2  »$ 
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as  it  may,  little  can  be  inferred  from  the  example  of  fo 
peculiar  a  people,  who  are  more  governed  by  manners 
and  religion,  than  by  laws  5  otherwiie  it  might  be  obierv- 
ed,  that  thofe  of  the  luperior  call:  or  tribe,  are  exprelsly  ex- 
empted from  capita!^  though  they  are  fubje/T:ed  to  other 
punifhments :  and  there  is  no  good  ground  to  believe, 
that  this  exemption  ever  corrupted  the  heart  or  tempted 
to  the  commifiion  of  crimes.  See  Spirit  Laws.  B.  14. 
ch.  15.  Rayncl  vol.  i.  Sketches  Hift.  Hindoft.  30c. 
I.  Hindoo  Code.    1777.  paflim.  Roberts.  Ind.  263. 

In  China,  where  the  population  is  computed  at  6c 
millions,  aftrift  adminiftraiion  of  jufticeis  iaid  to  fuper- 
fede  the  neceffity  of  many  capital  puniTaments.  We  arc 
told  that  no  crimes  are  puniflied  with  death,  except  trea- 
fon  and  murder  ;  and  that  in  this  extenfive  country,  not 
more  than  loperfons  are  executed  in  a  year.  Sullivans 
Philof.  Raps.  156.  There  is  reafon  to  believe  that  the 
laws  of  China  are  at  once  mild  and  efficient  :  But  the 
accounts  we  have  of  that  people  are  imperfeft  and  con- 
tradiftory.  See  on  this  fubjed  Montef.  B.  19- ch.  17. 
B.    6.  ch.  9.     Duhalde's  Hift.  vol.  i.     Encyclop.  ait. 
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Blackftone  in  his  Commentaries,  Montefquieu,  and 
others,  cite  with  approbation  the  conduft  o'i  the  Emprefs 
Elizabeth,  who  upon  her  acceffion  to  the  throne  of  Ruf- 
fta,  in  1 74 1,  made  a  vow  that  no  one  fhould  be  put  to 
death  during  her  reign.  But  as  there  were  no  fixed  and 
afcertained  punilhments  fubflituted  in  the  room  of  death, 
and  as  that  defeat  was  often  fupplied  in  that  arbitrary  go- 
vernment by  the  infliction  of  capricious  and  cruel  tor- 
tures, it  fcems  rather  to  have  been  a  weak  affecftation  of 
clemency,  than  a  beneficial  reform  :  and  it  was  not  fuc- 
cefsful  in  the  prevention  of  crimes.  See  note  X.  The 
prefent  Emprefs  proceeded  with  more  wifdom.  In  1768 
flie  convoked  an  affembly  of  deputies  from  all  parts  of  the 
Empire,  and  laying  before  them  her  "  Inftruftions," 
■which  contain  an  epitome  of  the  principles  advanced  by 
the  befl  writers  on  this  fubjeft,  has  by  their  afTiftance 
given  to  the  nation  a  complete  code  of  civil  and  criminal 
laws,  the  firfl  part  publifhed  in  1775,  the  latter  in  1780. 
Bythefe  the  penalty  of  deathis  aboJifhedin  all  cafes  but 
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that  of  treaibn  :  and  definite  and  certain  punifnments 
are  prefcribed  for  every  offence.  Some  of  thefe  are  of 
fuch  a  nature,  that  humanity  has  gained  little  by  the 
change  :  but  in  general  the  beneficial  effeifts  of  the  new 
fyftem  are  very  evident.  That  empire  has  of  late  been 
an  objeff  of  attention  to  intelligent  travellers,  and  we  have 
as  much  authentic  information  of  the  internal  ftate  of 
RuJ/ia  as  of  other  European  countries.  Upon  an  atten- 
tive examination  of  their  accounts,  I  do  not  dilcover, 
that  the  fuppreffion  of  capital  punifhmcnts  has  in  any 
degree  tended  to  encourage  crimes  :  on  the  contrary, 
that  country  is  conftantly  increafing  in  civilization  and 
happinefs,  and  the  people  are  as  fecure  in  their  perfons 
and  property,  as  they  were  under  the  bloody  code  which 
formerly  prevailed.  There  have  been  no  complaints  of 
the  inefficacy  of  the  new  regulations  as  there  were  of 
thofe  under  the  adminiftration  of  Elizabeth,  and  before 
the   eflablifhment   of  the  prefent  fyftem. 

The  fevi  rity  with  which  the  punilhment  of  the  Knoot  is 
fometimes  inflidfed  on  atrocious  criminals,  may  be  thought 
neceffary  on  account  of  the  remaining  barbarifm  of  a  part 
of  the  people — or  may  arife  from  a  defeftive  execution  of 
the  laws  on  fmaller  offences,  and  particularly  from  what 
Mr.  Howard  tells  us,  p.  86.  That  in  Ru/Tia  there  is 
little  or  no  attention  paid  to  the  reformation  of  prifoners. 
Yet  when  we  confider  that  under  all  thefe  defecfts, — in 
fo  extenfive  a  country — where  the  population  is  comput- 
ed at  22  millions  of  people,  and  a  confiderable  part  of 
thofe  flill  rude — the  government  is  able  to  reprefs  crimes 
(except  in  a  fmgle  cafe)  without  the  terror  of  deathy  we 
muft  admit  that  it  is  feldom  necejfary^  and  ought  rarely  to 
be  infli(5led.  See  4  Blacks.  18.  i  Coxes  Trav.  521. 
2  ditto.  77-93.     217.     William's  View  &c.  2  vol.  255. 

NOTE     V.     Page     10. 

As  the  example  of  Tufcany  appears  to  be  the  moft  in- 
ftru6live  one  I  meet  with,  and  is  generally  cited  zs  co?iclu' 
five  in  fupport  of  thefe  principles — I  have  endeavoured 
to  afcertain  the  faft  with  as  much  accuracy  as  poffible. 

General  Lee,  who  viewed  the  different  governments  of 
Europe  with  the  eye  of  a  philofopher,  and  whofe  refi- 
dence  at  Vienna  furnifhed  him  with  the  bcft  means  of 

inforn^ation 
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information  gives  us  this  account :  *'  When  the  prefent 
Grand  Duke  acceded  to  the  Ducal  throne,  he  found  in 
Tufcany  the  moft  abandoned  people  of  all  Italy,  filled 
■with  robbers  and  afTalTms.  Every  where  for  a  feries  of 
years  previous  to  thegovernment  of  this  excellent  Prince 
'were  ieen  gallows,  wheels,  and  tortures  of  every  kind  ; 
and  the  robberies  and  murders  were  not  at  all  lefs  fre- 
quent. He  had  read  and  admired  the  Marquis  of  Bec- 
caria,  and  determined  to  try  the  effefts  of  his  plan.  He 
put  a  flop  to  all  capital  puniflimen£s,€ven  for  thegreattft 
crimes  ;  and  the  confequences  have  convinced  the  world 
oJl  its  wholefomenefs.  The  galleys  and  flavery  for  a 
certain  term  of  years,  or  for  life,  in  proportion  to  the 
crime,  have  accomplifhed  what  an  armvof  hangmen  with 
their  hooks,  wheels,  and  gibbets,  could  not.  In  fhort, 
Tufcany  from  being  a  theatre  of  the  greatefl  crimes  and 
villanies  of  every  fpecies,  is  become  the  lafcfl  and  heU 
ordered  ftate  of  Europe-     Lee's  Memoirs,  p- 53. 

Dr.  Moore,  whoie  writings  have  fo  happily  unite(i 
profound  obfervation  with  amufing  bagatelle,  imputes 
the  frequency  of  Murder  in  Italy  to  the  laxity  of  the  po- 
lice, the  number  of  fanftuaries,  and  the  eafe  with  which 
pardons  are  obtained — that  is,  to  the  Jxpes  of  impunityd 
*'  As  foon,  fay  he,  as  afylums  for  fuch  criminals  are  abo- 
lifhed,  and  juflice  is  allowed  to  take  its  natural  courfe, 
that  foul  flain  will  be  entirely  effaced  from  the  national 
charafler  of  the  modern  Italians,  This  is  already  vere- 
£ed  in  the  Grand  Duke  of  Tulcany's  dominions.  The 
cdi6f  which  declared  that  churches  and  convents  fhould 
no  longer  be  places  of  refuge  for  murderers, — (and  the 
iame  edi(5l  abolifhed  the  penalty  of  death) — has  totally  put 
a  ftop  to  the  ftilleto  ;  and  the  Florentine  populace  now 
ijght  with  the  fame  blunt  weapons  that  are  ufed  by  the 
common  people  of  other  nations."     Vol.  4.  Lett.  43. 

To  thefe  might  be  added  the  tcftimonyof  de  Archen- 
holtz,  and  other  writers  :  but  the  moff  dire(ft  and  fatis- 
fadlory  evidence  that  the  nbolliion  of  capital  punhhments 
has  not  impaired  the  public  fafety,  is  derived  from  the 
edi(5l  of  1 736. 

This  was  the  completion  ^nA  formal  eftabli(hment  of  a 
fyftem  which  before  that  period  had  been  confidered  as 
an   experiment.      In  the  introduftion,  the  Grand  Duke 
iiates,  that  on  his  accefTion  he  began  the  reform,  by  mo- 
derating 
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derating,  the  rigor  of  the  old  law,  and  abolilhing  the 
•pains  of  death  :  and  that  he  had  waited  until  "  hy/eri- 
ous  examination  and  trial  of  the  new  regulations,"  he 
fhould  be  able  to  judge  of  their  tendency.  He  then 
proceeds  :  "  With  the  utmoft  fatisfaftion  to  our  paternal 
feelings,  we  have  at  length  perceived,  that  the  mit'gaticn 
cf  p:i)rllhinents^]o'mcdi  to  the  moft  icrupulous  attention  to 
prevent  crimes,  andalfo  a  great  difpatch  in  the  trials  toge- 
ther with  ^  certainty  2.\v\  fuddenuefs  oi  punifhment  to  real 
delinquents,  has,  inflead  of  increafing  the  number  of 
crimes,  conf-Jerably  diminhhed  that  of  the  fmaller  ones, 
and  rendered  thofe  of  an  atrocious  nature  i>ery  rare  :  we  have, 
therefore,  come  to  a  determination  not  to  defer  any  lon- 
ger the  reform  of  the  faid  criminal  laws." 

Thefe  well  eflablifhed  fafts  go  far  to  prove  that  ^Jiricl 
mdminijlration  of  jujlice  is  fitfjicicjit  to  reprcfs  crimes  luithout 
a  feverity  of  punif}:me7it  :  and  if  we  contrafl  the  fituation 
of  Tufcany  with  that  of  the  refl  of  the  Italians  ftates  oir 
other  countries,  where  fan6luaries  abound,  it  Vv'ill  efta- 
blifh  the  converle  of  the  propofition,  and  prove  that  it  is 
the  ipjpunity  of  the  criminal  alone  which  governments 
ought  to  dread. 

How  frequent  afTaffinations  have  been  in  Italy  is  w^U 
known  :  and  Mr.  Townfend  informs  us,  that  in  confe- 
quence  of  this  impunity  they  abound  in  many  parts  of 
Spain.  "  In  the  lail  fixteen  months,  fays  he,  they  rec- 
kon feventy  murders  (in  Malaga)  for  which  not  one  cri- 
minal has  been  brought  to  juf\ice  ;  and  in  one  year,  as  I 
am  credibly  informed,  105  peribns  fell  in  the  fame  man- 
ner."    3  vol.  p.  18. 

NOTE     VI.     Page     ic. 

\7he  fource  cf  all  human  corruption  lies  in  the  impuni~ 

iy  of  critfies,  not   in  the   moderation  of  puni/Lmenis.'] 

The  foundnefs  of  this  principle  may  be  demonflrated 
by  the  example  of  other  European  countries,  as  well  as 
of  Ruffia  and  Tufcany  ;  and  will  be  further  illuflrated 
if  we  contrafl  their  fituation  v/ith  that  cf  England. 

It  appears  that  the  feverity  of  the  ancient  criminal  laws 
in  Sweden  has  been  of  late  fo  greatly  mitigated,  that  all 
writers  agree,  they  are  now  remarkable  for  the  mode- 
ration of  their  punifhments.     We  learn  from  Mr.  Coxe, 

that- 
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that  many  offences  which  in  other  countries  are  confi- 
dered  as  capital,  are  there  chaftifed  by  whipping,  condem- 
nation to  bread  and  water,  imprifonment  and  hard  la- 
bour. More  than  1 20  ftrokes  of  the  rod  are  never  in- 
flifted,  nor  is  a  criminal  fentenced  to  bread  and  'mater 
longer  than  28  days.     2  vol.  392. 

But  Mr.  Catteau,  who  publifhed  his  "  Vie^iv  of  Sivt' 
den"  fo  late  as  1789,  refided  long  in  that  country,  and 
had  the  befl:  fources  of  information.  "  The  criminal 
laws  (fays  this  elegant  writer)  which  are  followed  by  the 
Swedifh  tribunals,  difplay  a  ftriking  charafter  of  hu- 
manity and  juftice  ;  and  for  this  they  are  indebted  prin- 
cipally to  the  reformation  they  have  undergone  in  the 
prefent  reign.  Thefe  laws  eftablifli  an  exaft  proportion 
between  the  crime  and  the  punifhment :  that  of  death  is  not 
yt  entirely  aboli/Ijed ;  but  in  feveral  cafes,  banifhment, 
whipping,  paying  a  fine,  and  labouring  at  the  public 
works,  are  iubflituted  in  its  Head.  Criminals  condemned 
to  die,  are  generally  beheaded  :  feverer  punlfhments  are 
appointed  for  thofe  crimes,  which  fliock  humanity  by 
their  atrocity  ;  but  of  thefe  there  are  few  inftances  in 
Sweden."     P.  15  8. 

So  far  is  this  mildnefs  of  the  laws  from  injuring  the 
public  welfare,  that  the  character  of  the  whole  nation 
feems  to  be  meliorated  by  fuppreffing  the  frequency  of 
capital  punifliments.  "  Though  Sweden  is  covered  with 
rocks,  woods,  and  mountains,  its  inhabitants  are  mild 
and  peaceable.  Theft,  murder,  robbery,  and  atrocious 
crimes  in  general,  are  very  uncommon  amongft  them ; 
and  even  in  war  they  do  not  appear  to  be  fanguinary.'* 
lb.  p.  325. 

In  Denmark,  as  has  been  already  mentioned,  robbery 
is  never  punifhed  with  death,  except  when  committed  by 
a  convift  who  has  efcaped  from  the  public  labour,  to 
which  he  was  condemned.  But  the  adminiftration  of 
juftice  is  friSl  ,■  and  the  confequence  is,  that  robberies, 
burglaries,  and  other  grofs  crimes,  are  very  rare,  even 
in  the  capital.  "Night  robberies,  fays  Mr.  Howard,  are 
never  heard  of  in  Copenhagen."  Pris.  p.  76. — Mr.  Wil- 
liams in  his  View  of  the  Northern  Governments  mentions 
the  fame  fa6l  and  attributes  it  "  to  the  good  police  and 
the  difficulty  of  efcaping  out  of  the  ifland."  i  vol.  p.  353. 
What  is  this  but  acknowledging  that  it  is  the  certainty  and 
not  the  fcverity  of  the  punifiiment  which  prevents 
offences  !  i  /« 
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■  tn  Viennoy  the  late  Emperor  Jofeph  began  the  refordii 
not  by  aboliihing  the  penalty  of  death,  but  by  aa  univerial 
requifition  to  the  judges  to  be  mi/din  their  fentencesy  and 
never  to  injliEl  capital  putiiJJjinefits  luithout  nccejlty.  This 
mode  of  fubmitting  the  guilty  to  the  defcretion  of  the 
judges  (which  now  prevails  in  Maryland,  in  moft  cafes 
of  felony,  without  clergy,  and  formerly  did  in  New  Jer- 
fey,  in  that  of  horfe-itealing)  feems  liable  to  many  objec- 
tions. Moderate  penalties,  hovvever,  were  by  this 
means  generally  introduced  at  Vienna  ;  and  it  is  a  fa(5t 
well  authenticated,  that  aided  by  a  ilridl  poUce,  they  have 
been  found  ilifficient.  Atrocious  crimes  are  feldom  com- 
mitted.    Reiib.  Trav.  II.  vol.  p.    io6. 

The  punilhment  of  hard  labour,  which  is  the  correc- 
tion infli(fl:ed  (and  inflidfed  with  great  mildnefs)  upon  all 
crimes  in  Holland ^  except  thole  of  a  very  high  degree, 
is  attended  with  the  moff  bent:ficial  effefts.  Thefe  re- 
lult  principally  from  the  excellent  managem.ent  which  pre- 
vails in  the  Rafp  and  Spin  Houfes.  Mr.  Howard  paid 
particular  attention  to  thefe  wife  and  benevolent  inftitu- 
tions,  and  he  informs  us,  that  many  have  been  reformed, 
and  have  come  out  of  the  Rafp  Houfes  fober  and  ho- 
nefl  ;  and  that  fome  have  even  chofen  to  continue  to 
work  in  them  after  their  difcharge.  The  great  object 
attended  to  in  thefe  ^^^/^r/«^  houfes  (as  they  are  very  pro- 
perly called)  is  to  reclaim  and  reform  the  criminal  ;  and 
the  confequencc  is,  that  by  checking  the  young  offender 
in  his  firft  attempts,  grofs  crimes  are  prevented.  Accord* 
ingly  we  find  that  executions  are  very  rare,  the  annual 
average  in  all  the  United  Provinces,  being  from  4  to  6. 

In  Amfferdam,  which  contains  above  250,000  people, 
there  were  but  fix  perfons  executed  in  the  twelve  years 
preceding  1787.  I  find  that  there  were  in  the  fame  time 
no  lefs  than  572  perfons  hanged  or  burnt,  in  London  an,d 
Middleiex  :  and  of  thefe  at  leaft  three  fourths  were  under 
twenty  years  of  age.  Even  the  fmaller  offences  do  not 
greatly  abound  in  Holland  :  and  the  fucccfs  of  thefe 
mild  inffitutions  confirms  the  great  principle  which  is  the 
motto  ot  this  work.  See  the  Tables  in  How.  Laz.  p. 
256,  7,  8.  How.  on  Pris.  p.  66.  45.  do.  Laz.  74.  18 
Pari.  Reg.  522. 

Let  us  now  examine  the  fituation  of  England  where  an 
oppofite  principle  is  adopted,  and  where  the  terror  of 
H  death 
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death  is  on  all  occafions  reforted  to  as  the  fureil  means 
of  preventing  crimes. 

Blackftone  in  his  Commentaries  ftated  the  number  of 
capital  crimes,  (that  is,  of  felonies  oufted  of  clergy)  at 
1 60.  Since  that  time  they  feem  to  have  increafed  :  for 
in  1786,  Capel  Loft  enumerates  aod  flates  them  as 
follows : 

Felonies  without  clergy     -     -     176 

Felonies  within  clergy       -       -     6^.  Jebb  on  Pris.  96, 

Amidl^  this  multitude  of  fanguinary  laws,  atrocious 
crimes  are  very  frequent ;  and  the  feverity  of  the  puniftl- 
snent,  by  being  familiar,  is  no  longer  an  objedt  of  terror, 
and  by  exciting  hopes  of  impunity,  has  become  the  par- 
ent of  crimes.  "  I  cannot  tell,  (lays  Dr.  Goldfmith)  whe- 
ther it  is  from  the  number  of  our  penal  laws  or  the  li- 
centioufnefs  of  our  people,  that  this  country  llEoukl  fhew 
more  convifts  in  a  year  than  half  of  the  domimons  of  Eu- 
rope united."  Wenderborn,  an  intelligent  German,  v/ho 
lately  vrfitad  England,  afTures  us,  that  the  punifhment  of 
death  is  more  frequently  inflifled  in  England  than  in  all 
Europe  together,  in  the  fame  fpacc  of  time.  Hence  it  is, 
that  executions  lofeall  their  terrors  which  attend  them  in 
other  countries.  I.  vol.  p.  75.  The  author  of  Thoughts 
on  Executive  Jujiice,  thus  describes  the  fituation  of  En- 
gland in  1785  :  "  No  civilized  nation,  that  I  know  of, 
has  to  lament,  as  we  have,  the  daily  commiffion  of  the 
mofl!  dangerous  and  atrocious  crimes  ;  inforauch  that  we 
cannot  travel  the  roads,  or  fleep  in  our  houfes,  or  turn 
our  cattle  into  the  fields,  without  the  moft  imminent  dan- 
ger of  thieves  and  robbers.  Thefe  are  increafed  in  fuch 
numbers,  as  well  as  audacio&fnefs,  that  the  day  is  now 
little  lefs  dangerous  than  the  night."  P.  4.  One  of  the 
EngHfh  prints,  9  November  1784,  fays,  "If  robbers 
continue  to  increafe  as  they  have  done  for  fome  time 
paft,  the  number  of  thofe  who  rob  will  exceed  that  of 
the  robbed." 

Thefe  reprefentations  are  confirmed  by  the  decbratioas 
of  the  Solicitor  General  and  Mr.  Townfend,  in  the  houfc 
of  commons  in  the  fame  year.  They  affirm,  that  in  the 
gDurfe  of  the  winter,  every,  day  furniAed  fome  frcfh  ac- 
count of  daring  robberies,  or  burglai;ies  being  commit- 
ted ;  that  few  perfons  could  walk  tlie  flreets  at  nighty 
without  fear,  or  lie  down  in  fafety  in  their  beds  ;  for 

that 
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that  gangs  of  6,  8,  i  o,  or  12  perfons  together,  made 
it  a  pracftice  to  knock  at  doors,  and  immediately  to  ru(h 
in  and  rob  the  houie.  18  Pari.  Reg.  p.  83.  521.  Com- 
pare this  with  the  fituation  of  Copenhagen,  where  night 
robberies  are  never  heard  of." 

The  number  of  peribns  executed  in  England,  may  be 
feen  in  the  tables  already  referred  to.  In  the  Lent  Cir- 
cuit only,  no  lefs  than  286  perfons  were  capitally  convidt- 
ed  in  1786,  and  the  annual  amount  of  thofe  tranfported 
is  from  960  to  a  thoufand. 

It  is  needlefs  to  make  obfervations  on  thefe  ftriking 
fa£ls  which  prove  conclufively,  that  the  feverity  of  the 
laws  inftead  of  preventing,  is  frequently  the  caufe  of 
crimes.  The  humanity  of  mankind  revolts  at  a  flrift  exe- 
cution of  them,  and  the  hopes  of  impunity  become  a 
fource  of  temptation.  To  this,  Mr.  Howard,  among 
others,  traces  the  mifchief  :  "  and  yet,  (he  adds)  many 
are  brought  by  it  to  an  untimely  end,  who  might  have 
been  made  uleful  to  the  ftate."  Laz.  221.  No  one  will 
deny  the  jufticeof  this  laft  obfervation,  when  they  learn 
from  the  mouth  of  the  Solicitor  General  of  England, 
"  That  of  thofe  who  are  executed,  eighteen  out  of  twen- 
ty do  not  exceed  20  years  of  age."     18  Pari.  Reg.  22. 

It  is  difficult  to  conceive  how  a  free,  humane,  and  gene- 
rous people  fhould  have  fo  long  endured  this  weak  and 
barbarous  policy  ;  or  why  America  fliould  be  fond  of 
retaining  any  part  of  a  fyflem,  as  ineffedtual  as  it  is 
fevere  I 

NOTE    Vir.    Page    ri. 

Horfe-ftealing  is  a  crime  which  naturally  irritates  a 
nation  of  farmers  :  and  when  they  are  provoked  by  its 
frequency  they  are  apt  to  call  for  a  punifhment  neither 
proportioned  to  the  offence  nor  calculated  to  prevent  it. 

This  crime  became  fo  prevalent  in  Peunfylvania^  dur- 
ing the  confufions  of  the  war,  which  interrupted  the  re- 
gular adminiitration  of  juftice,  that  the  aflembly  thought 
it  neceflary  to  increafe  the  puniftiment  of  it.  They 
■would  have  extended  the  penalty  to  death  itfelf,  had  not 
the  late  Judge  Bryan,  at  that  time  a  member  of  the  legif- 
iature  (who  to  a  found  underftanding  added  a  familiar  ac- 
Kjuaintance,  with  all  the  philofophy  of  jurifprudence) 
H  2  flrenuoufly 
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itrenuoufly  oppofed  it.  He  made  it  evident  to  the  good 
fenfe  of  the  country  members,  who  were  intent  upon 
this  punifhment,  that  the  leverity  of  the  aft  would  de- 
feat its  execution,  and  that  a  milder  penalty  would  be  a 
more  efFeftual  reilraint.  The  fubftquent  experience  of 
Pennfylvania  compared  with  that  of  New  Jerfey  (where 
in  the  fame  year  the  penalty  of  death  was  reforted  to) 
fully  proves  the  foundnefs  of  this  opinion. 

I  know  not  any  government  in  Europe  which  punifhes 
this  offence  with  death,  in  the  prefent  day,  except  that 
of  England  ;  and  even  there,  the  humanity  of  the  nation 
has  almofl  virtually  abolillied  it.  Of  ninety  perfons,  who 
in  the  fpace  of  23  years,  were  convifted  at  Old  Baily, 
previous  to  1771,  there  were  but  22  executed,  which  is 
ieis  than  a  fourth.  See  Janfens  Tables.  The  multitude 
who  efcape  for  want  of  profecution,  or  by  the  tender- 
nefs  of  juries,  is  much  greater  ;  audit  is  wwfo  common 
to  grant  a  reprieve,  that  a  well  informed  writer  affirms, 
chat  the  chance  of  obtaining  it  is  as  one  to  forty  in  favour 
of  the  thief !  Thoughts  on  Ex,  Juff.  p.  42.  C5ne  reafon 
of  this  maybe,  that  many  perfons  confider  it  as  unlaw- 
ful toinflift  the  punifhment  of  death,  in  any  cafe  of  fim- 
pie  theft,  fmce  it  is  warranted  by  no  part  of  the  law 
given  to  the  Jews. 

A  fimilar  difficulty  in  enforcing  a  punifhrnent  fo  dif^ 
proportionate  to  the  offence,  has  been  experienced  in 
fome  parts  of  America  :  and  it  will  every  day  become 
more  and  more  apparent  in  thofe  flates,  which  flill  retain 
this  unnecefTary  leverity,  I  have  very  refpeftable  autho- 
rity (that  of  the  Attorney  General  of  the  United  States) 
for  faying,  *'  that  within  the  laff  ten  )'ears,  pardons  for 
horfe^ftealing  have  multiplied  in  Virginia  :  and  while  the 
convidls  might  by  law  put  to  hard  labor,  or  executed  at 
the  will  of  the  executive,  fcarce  i.  fmgle  horfe-flealer 
fuffered  death,  unlefs  he  had  repeated  the  crime,  or  was 
under  fome  very  obnoxious  circumlf  ances." 

NOTE    VIII,    Page  II. 

It  may  be  confidered  as  improper  to  appeal  to  the  ex* 

ample  of  Maryland,  where   thefe  crimes  are  flill  felo* 

nies  of  death,  without  benefit  of  clergy.     But  as  the 

Court  hjive  it  in  their  difcretion  to  adjudge  every  fuch 
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offender  to  hard  labour,  inftead  of  pronouncing  the  len- 

tcnce  of  death  ;  the  latter  is  fo  rare,  that  (as  to  every 
purp$fe  of  terror  or  example)  it  may  be  confidered  as  abo- 
lifhed.  The  punifhment  of  hard  labor,  continually  of- 
fered to  the  public  eye,  will  be  confidered  as  the  only 
penalty  prefcribed  by  the  laws  ;  and  no  offender  will 
count  upon  a  greater  feverity,  even  if  he  be  convicted. 

There  is  reafon  to  believe^  that  this  mild  adminiftration 
of  juflice  has  not  produced  any  increafe  of  crimes — al- 
though the  method  of  treating  the  male  conviO;s,  does 
not  not  appear  to  be  the  mod  unexceptionable.  How 
the  faft  is,  I  have  no  information  fufficiently  accurate  and 
particular,  pofitively  to  affirm.  Meafures  have  been 
taken  to  procure  it,  and  if  it  arrives  in  time,  it  fhall  be 
added  in  a  poftfcript. 

Whether  the  taflc  of  deciding,  at  dffcretion^  on  the  life 
or  death  of  a  fellow  creature,  fhould  be  impofed  on  any 
Court,  and  how  far  fuch  a  power  is  confiftent  with  the 
fpirit  of  a  repubhc,  M'hich  is  a  government  of  laws  and 
not  of  men,  may  deferve  confideration.  The  degree  of 
the  punifliment  muft  neceflarily  be  left  to  judicial  difcre* 
t;on  ;  but  its  nature  ought,  as  far  as  poffible,  to  be  afcer- 
tained  by  the  laws.     See  Afts  Maryl.  Nov.  SefT.   1789. 

NOTE    IX.     Page  3c. 

There  is  fcarce  any  crime  which  efcapes  punifhment  fo 
often  as  that  of  rape.  In  fnpport  of  this,  I  appeal  to 
the  following  fafts  in  addition  to  thofe  mentioned  in  the 
text. 

Between  the  years  1720  and  1732,  there  were  24  per- 
fons  tried  for  this  crime  at  Old  Bailey.  Of  all  thefe  only 
two  were  convicted  ;  one  of  them,  the  infamous  Col. 
Charters,  who  was  pardoned  ;  the  other,  a  fervant  boy, 
2igcdi  fifteen  J  who  was  hanged.  Seleft  Trials,  &c.  i& 
2  vol. 

Janfens  Tables  do  not  flate  the  number  of  acquittals : 
but  they  prove  this  fa<ft,  That  in  23  years,  no  more  than 
9  perfbns  were  convidfed  of  rape,  and  of  thefe  there 
Avere  executed — Two  ! 

Though  it  is  not  in  my  power  to  flate  the  relative  num- 
ber of  perfons  convicted  or  acquitted  of  this  crime  in 
Other  ftates,  I  have  fuch  information  as  fiUisfied  me  that 
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the  feverity  of  the  puniHiment  produces  In  America  th^ 
fame  efFefts  which  attend  it  in  England  and  Scotland. 

Mr*  Randolph,  who  held  the  office  of  Attorney  Ge- 
neral in  Virginia,  many  years,  informs  me,  that  "  thus 
much  may  be  fafely  affirmed,  that  the  proportion  of  the 
acquitted  to  the  charged \n  that  flate  was  very  great  leaving 
buty^TO  convidls.  It  feemed  as  if  fomething  more  than 
uftial  tendernefs  for  life,  operated  with  the  juries  on  thefe 
occafions ;  and  they  appeared  to  lay  afide  their  natural 
abhorrence  of  the  aft,  to  feize  the  fmallefl  fymptoms  of 
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NOTE    X.     Page     35. 

The  practice  of  punifhing  murder  with  death,  has  been 
fo  general  among  civilized  nations,  that  fome  writers  have 
confidered  it  as  fanftioned  by  the  utnverfal  confent  of 
mankind,  and  as  ahfolutely  necejfary  for  the  fafety  of  ibciety. 
It  is  certain,  however,  that  it  has  been  difpenfed  with  in 
many  countries  at  different  periods :  and  a  review  of  the 
beil  authenticated  fafts  of  this  kind  (obfcured  as  fome  of 
them  may  be,  by  the  mift  of  time)  will  not  be  ulelefs. 
Taken  together  they  will  imprefs  upon  our  minds  thefe 
two  important  truths — 'That  the  penalty  of  death  is  not  in 
its  own  nature  necejpiry — and  yet — That  it  is  datigerouSy 
rajldy  to  aboUjh  it  ! 

The  mod  ancient  inftance  on  record,  is  that  of  Sabaco, 
king  of  Egypt.  The  account  is  to  be  found  in  Herodotus 
and  Diodorus  Siculus  :  That  of  the  latter,  tranflated  by 
Booth,  is  thus  :  "  A  long  tim.e  after  him  one  Sabach,  an 
Ethiopean,  came  to  the  throne  going  beyond  his  prede- 
ceffors  in  his  worfhip  of  the  gods  and  kindnefs  to  his 
fubjefts.  Any  man  may  judge  of  his  gentle  difpofition 
in  this,  that  when  .the  law  pronounced  the  fevereft  judg- 
ment, I  mean  fentence  ot  death,  he  changed  the  pumjhment^ 
and  made  an  edifb  that  the  condemned  perfon  ffiould  be 
kept  to  work  in  the  town,  in  chains,  by  whofe  labour  he 
raifcd  many  mounts  and  made  many  commodious  canals." 
p.  34.  He  thought  (fays  Mr.  Goguet)  that  Egypt  would 
draw  more  profit  and  advantage  from  this  kind  of  pun- 
ishment, which,  being  for  life,  appeared  to  him  equally 
adapted  to  punifh  crimes  and  to  reprefs  them.''^  What  its 
effeBs  were  is  not  fo  evident  :  but  the  ancients  fpeak  ia 
terms  of  approbation  of  this  clemency  :  and  it  is  certain, 
I  that 
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that  during  his  long  reign  of  50  years,  Sabaco  did  not 
lee  caufe  to  alter  it :  and  his  fucceflbr  Anyfis,  feems  to 
have  continued  it.  This  exaniple  is  cited  with  approba- 
tion, by  Sir  Tho.  Moore,  PufFendorfF,  Grotius,  and 
other  modern  writers.  See  Diod.  Sic.  L.  I.  ch.  65. 
PufF.  b.  8.  ch.  3.  §.  23.  Goug.  Orig.  Laws,  3  vol. 
p.  15.  ift  Rollin  Ant.  Hill.  90. 

"  Among  the  Ferjimis  it  was  not  lawful  either  for  a 
private  perlbn  to  put  any  of  his  flaves  to  death,  or  for 
the  Prince  to  inflift  capital  pumjhment  upon  any  of  his 
liibje(fi:s  for  the  firft  offence  -,  becaufe  it  might  rather  be 
confidered  as  an  effeft  of  human  weaknefs  and  frailty 
than  of  a  confirmed  malignity  of  heart."  2d  Rollin  Ant. 
Hill.  p.  221. 

Rome  furnifhes  us  with  a  more  brilliant  and  better  au- 
thenticated example.  It  is  well  known  that  foon  after 
the  expulfion  of  the  Decemviri  the  Porcian  law  ordained, 
that  no  citizen  of  Rome  (hould  be  put  to  death.  In  the 
happy  ages  of  the  republic,  his  country  was  every  thing 
to  a  Roman,  and  banifhment  the  heavieft  of  punifh- 
ments  ! — For  the  fpace  of  200  years,  from  the  eflablrlh- 
ment  of  equal  hberty  to  the  end  of  thefecond  Punic  war, 
penalties  fhort  of  death  were  found  fufficient  for  the  go- 
vernment of  Rome.  Simple  in  their  manners — frugal — 
unacquainted  with  luxury,  and  intent  upon  conquering 
the  world,  thefe  proud  repubUcans  had  neither  leifurc 
nor  incHnation  for  the  commiffion  of  crimes.  Livy, 
more  than  once  triumphs  in  this  moderation  of  punifh- 
ments,  and  no  hiflorian  has  hinted  that  during  the  period 
I  have  mentioned,  they  were  inadequate  to  their  objedl  1 

But  we  muft  remember  at  the  fame  time,  that  capital 
puni/hments  were  found  neceffary  in  the  camp,  and  while 
they  were  denied  to  the  magijlratey  were  ablurdly  trulled 
to  the  diredlioa  of  a  majler  and  a  parent.  See  4  Gib- 
bon's Hill.  ch.  44.  Quarto. 

When  Rome  loft  her  liberty,  a  profufion  of  capital 
punilhments  enfued  ;  and  under  the  Emperors,  the  hands 
of  the  executioner  were  every  day  ftained  with  the  blood 
of  the  citizen.  But  in  the  decline  of  the  Eaftern  Em- 
pire, an  opinion  grew  up,  that  it  was  unlawful  to  Ihed 
Chrijlian  blood  :  and  capital  punilhments  were  fometimes 
fupprelTed  ivithout  Juhjlituting  any  efficient  check  in  their 
place.  To  mutilate  an  offender  and  then  turn  him  loofc, 
was  but  to  provoke  him  to  the  commiilioQ  of  new  crimes. 

Hence 


Hence  they  became  frequent — infurreftions  muttiplied-i' 
and  the  throne  tottered  from  the  fhameful  imbecillity  of 
the  laws.  Anaftatius,  it  is  faid,  puni(hed  no  crimes  at 
all  :  and  Mauritius,  Ifaac  Angelus,  and  others,  by  ra/hly 
fuppreffing  the  punifhment  of  death  among  fo  corrupted 
a  people,  endangered  their  own  fafety  and  that  of  their 
fubje6ls.  See  Rife  and  Fall  of  Rom^  Emp.  p.  212^ 
Spir.  Laws  B*  6.  ch.  21* 

The  conduft  of  Alexius  Contnenus^  an  enlightened 
Prince,  dillinguifhed  equally  for  his  talents  and  virtues, 
deferves  a  clofer  infpeflion  ;  and  I  regret  that  I  have  no 
fources  of  information  fufficiently  particular  to  afcertaia 
the  effects  of  his  regulations.  I  only  learn  from  Mr* 
Gibbon,  "  That  during  his  reign  of  25  years,  the  penal- 
ty of  death  was  abolifhed  in  the  Roman  Empire  :  a  law 
of  mercy  mod  delightful  to  the  humane  theorift,  but  of 
which,  the  pradlice  in  a  large  and  vicious  community  is 
feldpm  confident  with  the  public  fafety.  Severe  to  him- 
felf,  indulgent  to  others,  chafte,  frugal  and  abilemious^ 
He  defpifed  and  moderated  the  ftately  magnificence  of  the 
Byzantine  Court,  fo  oppreffive  to  the  people,  and  fo  con- 
temptible to  the  eye  of  reafon.  Under  fuch  a  prince, 
innocence  had  nothing  to  fear,  and  merit  every  thing  to 
hope  :  and  without  afluming  the  tyrannical  office  of  Cen- 
for,  he  introduced  a  gradual,  but  "  viftble  reformation  in 
the  public  and  private  manners  of  Conftantinople."  V 
Gibb.  Hift.  Decline  and  Fall,  &c.  ch.  48. 

The  punifhments  inflidled  on  thofe  who  confpircd  againfl 
him,  were  confifcation  of  goods,  and  banifhment.  6  Univ* 
Hift.  617. 

The  only  countries  in  modern  Europe,  in  which  mur- 
der is  not  punilhed  with  death,  are  Ruffia  and  Tufcany. 
It  has  already  been  mentioned  that  the  Emprefs  Elizabeth 
made  a  vow,  that  fhe  would  put  no  one  to  death.  This 
clemency  has  been  much  celebrated,  and  Black/lone 
enquires  "  Was  the  vaft  territory  of  all  the  Ruffia's 
worfe  regulated  under  the  late  Emprefs  than  under  her 
more  fanguinary  predecefTors  ?"  But  Mr.  Williams  ai- 
fures  us,  that  the  abufe  of  this  clemency  became  fo  intoU 
Icrable,  that  the  fenate  requefted  Catharine  II  to  re-efta- 
blifli  the  law,  which  ordained  that  certain  crimes  ftiould 
be  punifhed  with  death.  North.  Gov.  vol.  II.  p.  255.. 
This  appears  to  have  been  complied  with  :  as  the  fame 
author  mentions  an  inftance  of  four  villains  being  con- 
demned 
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xiennied  to  be  broke  upon  the  wheel  for  murder,  p.  266. 
The  puniftiment  of  death,  however,  iy  now  formully  ro 
tamed  only  in  the  cafe  of  high  treafon  :  yet,  in  that  pre- 
fcribed  for  murder,  it  virtually  fubfifts.  Though  no 
one  is  litterally  fentenced  to  die,  many  arc  knooted  to 
death.  This  punilhment,  fays  Mr.  Howard,  is  often 
dreaded  more  than  death,  and  fometimes  the  criminal 
has  endeavoured  to  bribe  the  executioner  to  kill  him.  It 
feldom  cauies  immediate  death,  but  death  is  otten  the 
confequence  of  it.  Pris.  86.  2d  Coxe's  Trav.  82.  Tho' 
all  felons  are  liable  to  undergo  the  knoot,  yet  it  is  inflift- 
ed  with  this  peculiar  feverity  on  murderers,  "  who  never 
receive  any  mitigation  of  their  puniflimcnt."  To  this  is 
added  the  flitting  of  the  noftrils,  and  branding  on  the 
cheek  with  hot  irons.  This  horrid  method  of  torturing 
the  body,  attended  with  fuch  confequences,  may  well 
be  dreaded  more  than  the  mere  lofs  of  lite,  and  I  cannot 
confider  it  as  any  moderation  of  the  punilhment.  It  is 
probably  owing  to  the  remaining  barbarifm  of  fome  parts 
of  Ruflia,  that  this  feverity  is  thought  fieeejpiry  :  and  the 
abufe  of  the  clemency  of  the  former  reign  has  been  at- 
tributed to  this  circumftance.  2d  Will.  North.  Gov. 
232. 

But  what  ihall  we  fay  to  the  example  of  Tufcaayi 
There,  not  only  are  thepahis  of  death  abolifhed,  but  every 
kind  of  cruel  punifhment  is  prohibited.  The  beneficial 
efFecls  have  been  ffated  :  and  General  Lee  fays,  "It  is  a 
known  fa(5l  that  fmce  the  adoption  of  this  plan,  there 
have  been  but  two  murders  committed  :  one  by  a  little 
boy  of  eleven  years  old,  in  a  flroke  of  paffion  -,  and  the 
other,  not  by  a  native  Italian  fubjeft,  but  by  an  Irifh 
officer."  Memoirs,  p.  53.  But  the  point  of  time  to 
which  he  refers  is  not  alcertained. 

It  were  defirable  to  know  how  far  that  police  which 
the  Grand  Duke  calls  "  a  vigilant  attention  to  prevent 
the  commifTion  of  crimes,"  extends,  and  whether  it  coin- 
cides with  the  general  hberty  of  the  fubjeft.  If  it  be 
fuch  as  was  eftablifhcd  by  Spinelli  at  Rome,  or  as  is  in 
ufe  at  Vienna  and  Madrid,  it  could  not  be  tolerated  in 
a  free  country.  D'Archenholtz's  Italy,  §  8.  p.  161. 
I  Reifb.  Trav.  p.  244. 

As  that  part  of  the  edifl  which  abolifhes  the  penalty  of 
death,  contains  the  realbns    upon    which  it  is  founded, 
gnd  is  little  known  in  this  country,  I  fliall  here  infert  it, 
I  «Wc 
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"  We  have  feen  with  horror  the  facility  with  which* 
**  in  the  former  laws,  the  pain  of  death  was  decreed, 
*'  even  againft  crimes  of  no  very  great  enormity  •,  and 
"  having  confidered  that  the  objeft  of  punifhment  ought 
"  to  confift — in  the  fatisfaBion  due  either  to  a  private  or 
**  a  public  injury — in  the  correBion  of  the  offender,  who 
*'  is  ftill  a  member  and  child  of  the  fociety,  and  of  the 
**  flate,  and  whofe  reformation  ought  never  to  be  def- 
"  paired  of — in  the  fecurity  ("where  the  crime  is  very 
**  atrocious  in  its  nature)   that  he  who  has  committed  it 

*'  fhall  not  be  left  at  liberty  to  commit  any  others 

"  and  finally,  in  the  public  example ;  and  that  the  govern- 
"  ment,  in  the  punifhment  of  crimes,  and  in  adapting 
*'  fuch  punifhment  to  the  objefts,  towards  which  alone 
*'  it  fhould  be  diredled,  ought  always  to  employ  thofe 
**  means,  which,  whilfl:  they  are  the  mojl  efficacious^  are 
"  the  leajl  hurtful  to  the  offender ;  which  efficacy  and 
**  moderation  luefnd  to  confift  more  in  condemning  the 
"  faid  offender  to  hard  labor,  than  in  putting  him  to 
**  death  ;  flnce  the  former  ferves  as  a  lafling  example, 
*'  and  the  latter  only  as  a  momentary  objefl  of  terror, 
**  which  is  often  changed  into  pity  ;  and  fince  the  for- 
"  mer  takes  from  the  delinquent  the  poffibility  of  com- 
**  mitting  the  fame  crime  again,  but  does  not  deflroy  the 
**  hope  of  his  reformation,  and  of  his  becoming  once 
"  more  an  ufeful  fubjedf  :  and  having  confidered  befides, 
*'  that  a  legiflation  very  different  from  our  preceding  one, 
•'  will  agree  better  with  the  gentle  mafjfiers  of  this  polifh- 
**  ed  age,  and  chiefly  with  thofe  of  the  people  of  Tufca- 
"  ny,  we  are  come  to  a  refolution  to  abolifh,  and  we  adlu- 
**  ally  abolifli  forever,  by  the  prefent  law,  the  pain  of 
"  death,  which  ftiall  not  be  inflicted  on  any  criminal,"  &c. 
Sea.  51. 

NOTE     XI.     Page    36. 

Thofe  who  have  been  witneffefs  to  the  folemn  manner 
in  which  executions  are  conducted  in  fome  parts  of  Eu- 
rope, fpeak  of  the  impreffion  arifing  from  that  circum- 
ftance  as  wonderfully  firong.  Dr.  Moore  dcfcribes  fuch 
an  execution  which  he  was  prefent  at  in  Rome,  and  men- 
tions in  {[rang  \angu:ige  hoiu  deeply  the  populace  were  af- 
fefted  by  it !  See  Letter  44,  vol.  4.  Mr.  Howard,  re- 
marked the  fame  thing  in  Holland  :  and  accounting  for 

the 
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the  few  executions  which  take  place  In  United  Province*, 
fays,  "  one  reafon  of  this,  I  believe,  is  the  a-wfitl Jolem- 
nity  of  executions  which  are  performed  in  the  prefence  of 
the  magiftrates,  with  great  order  and  ft-riouihtfs,  and 
^reat  effect  upon  the  fpeftators.     Pris.  45  p. 

Whoever  v/ill  contraft  this  with  the  manner  in  which 
executions  have  been  heretofore  condnfted  among  us, 
will  readily  perceive  that  though  we  exhibit  this  terrible 
fpeftacle,  we  do  not  derive  from  it  all  the  benefits  it  was 
defigned  to  produce. 

NOTE     XII.    Page    37. 

"  In  RuiTia,  fays  Montefqulcu,  Where  the  punifliment 
»f  robbery  and  murder  is  the  fame,  they  alv/ays  murder.'* 
He  fpeaks  here  of  the  reign  ot  Elizabeth  :  but  the  mif- 
chief  feems  to  have  continued  for  fome  time  after  Cathe- 
rine II.  afcended  the  throne.  Mr.  Richardlon,  who  was 
in  Ruflia  in  1770,  mentions  the  pradlice  as  exifting  at 
that  day.  "  Robberies,  (fays  he)  are  here  very  frequent 
and  barbarous,  and  conflantly  attended  with  murder." 
Richardf.  Anecd.  p.  323. 

This  circumflance  was  not  unattended  to  •,  and  in  her 
inJlruBionsy  ^  86.  The  Emprefs  declares  '  that  it  is  the 
laft  injuftice  to  punifh  in  the  fame  manner  the  robber, 
who  contents  himfelf  with  robbing,  and  him,  who  not 
only  robs,  but  murders  at  the  fame  time."  Accordingly 
the  new  code  has  drawn  this  necelTary  diflindlion.  Rob- 
bers are  fent  to  public  labour  in  Siberia,  while  murderers, 
befides  undergoing  the  knoot,  are  branded  in  the  face 
■with  hot  irons,  kept  in  chains,  or  have  their  noflrils 
torn :  and  except  upon  a  general  or  particular  amnefty, 
they  receive  no  mitigation.  See  2d  Coxe's  Trav.  86  5c 
paffim. 

I  believe  this  difcrimination  in  the  punhhment  has  put 
a  flop  to  the  evil  complained  of  before  it  was  introduced : 
for  among  all  the  later  writers  on  the  ftate  of  Ruffia,  I 
find  no  one  who  hints  that  any  fuch  pradlice  prevails  at 
prefent  in  that  Empire.  See  fome  excellent  obfervations 
on  the  the  necefTity  of  this  difcrimination,  4th  Blacklh 
Com.    lo  Montefquieu,  B.  6.  ch.  16. 

I  2  NOTE 
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NOTE     XIII.     Page  45. 

r  firmly  believe  that  the  fuccefs  of  all  pumfhments  by 
hard  labour  and  foiitary  confinement,  mnft  finally  de-* 
pend  upon  the  wifdom  of  the  regulations,  which  fliall  be 
eftablilhed  in  the  gaols  of  penitentiary  houfes,  and  upon 
the  prudence  and  attention  of  thofe,  to  whom  the  ma- 
nafrement  of  the  prifoners  is  committed.  Some  ufeful 
hints  upon  this  fubje6l  he  buried,  under  a  variety  of  othef 
matter,  in  Mr.  Howard's  Treatife  on  Priibns  and  La- 
zarettos :  and  it  is  much  to  be  regretted,  that  no  well  di- 
gefted  plan, for  ihtinterior  management  of  thofe  places  of 
confinement,  has  hitherto  been  publifhed.  The  beft 
liibftitute  is  an  account  of  fuch  plans  as  are  now  in  ufe  ; 
and  Mr.  Caleb  Lownes,  one  of  the  infpeftors  of  the 
gaol  of  Philadelphia,  (to  whofe  humane  zeal  and  atten- 
tion, in  the  drfcharge  of  this  voluntary  duty,  the  pubhc 
afe  much  indebted)  has  undertaken  to  give  a  detail  of  the 
regulations  adopted  in  the  gaol,  and  penitentiary  houfe  ia 
this  place,  arid  of  the  management  and  employment  of  the 
convifts.  The  more  minute  this  irrformation  is,  the 
fnore  ufeftil  and  intereffing  it  will  be,  when  our  fiffer 
flates  turn  their  attention  to  the  revifron  afld  reform  of 
their  criminal  laws.  In  hopes  that  this  event  is  not  very 
diflant,  I  fiiall  here  add  a  few  principles  on  this  fubjeft, 
Colledled  from  the  fafts,  or  obfervations  of  Mr.  Howard. 

Fiift.  That  houles  for  convifts  at  labour,  ought  to  be 
in  or  near  a  large  tov/n  or  city,  and  eafily  acceffthle  to 
thofe  ^vho  have  the  inipeftion  of  them.  This  lafl  cir-- 
cumflancc  feems  to  be  of  the  utmoft  importance. 

Second.  Mr.  Howard  uniformly  found  thole  houfes 
belf  managed,  when  the  infpe6Hon  was  undertaken  with-*^ 
out-mercenary  vienvSy  and  fblely  from  a  fenfe  of  duty,  and 
a'love  to  humanity.  So  reputable  is  this  humane  tallc  in 
Germany,  that  at  Frankfort,  the  houfe  of  correflion  id 
infpe(5led  by  the  Xr7rt'/t'j-.     Pris.  128.  Lazar.  71. 

Third-.  Steady,  lenient,  and  perfuafn  c  meafures,  were 
always  fcrund  to  be  the  bell  means  for  preventing  efcapes  ; 
and  far  preferable  to  rough  ufage,  which  often  made  thd 
prifoners  dcjperate.     Laz.  206,  Pris.  39. 

Fourth.  The  great  objeift  to  be  attended  to  (efpecially 
with  youi'ig   offenders)  ought  to  be  to  reclaim  and  reform 
them.     Many  fa6ts  prove,  that  this  is  not  io  difficult  as 
I  fbme 
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fbme  perfons  apprehend.  Their  earnings  muft  therefore 
be  a  Secondary  confideration  ;  and  if  the  houfe  does  not 
maintain  itielf,  (as  in  many  places  it  will  not)  that  circum- 
ftance  ought  not  to  be  regarded.  To  promote  this  ob- 
jecft  of  reformation,  the  ^o«//o- offenders  ought  to  befepa* 
rated  from  thofe  who  are  old  and  hardined. 

Fifth.  In  order  to  hold  out  a  real  objeft  of  terror, /o///a>. 
ry  confinement^  on  coarl'e  diet,  fhould  be  the  invariable  por- 
tion of  every  old  or  great  olfendre.  This,  however,  it 
isbefl  to  inflifl  at  intervals,  and  feldom  longer  than  20  or 
30  days  at  a  time.  The  obfervations  of  Mr.  Howard  on 
this  fubjeff,  deferves  attention,  and  with  them  I  clofe  this 
note. 

"  The  intention  of  foUtary  confinement^  (I  mean  by  day 
as  well  as  by  night)  is  either  to  reclaim  the  moff  atrociotts 

or  daring  criminals to  punifh  the  refraBory  for  crimes 

committed  in  prifon or  to  make  -a  Jlrong  impreffion,  in 

^Jhort  time^  upon  thoughtlefs  and  irregular  apprentices, 
or  the  like.  It  fhould,  therefore,  be  confidered  by  thofe 
who  are  ready  to  commit,  for  a  long  time^  petty  offenders 
to  abfolute  folitude,  that  fuch  a  fyfkm  is  more  than  human 
nature  can  bear^  without  the  hazard  of  diflradfion  or  def- 
pair  :  and  that,  for  want  of  fome  employ  in  the  day, 
health  is  impaired,  and  a  habit  of  idlenefs  and  inability 
to  labor  in  future,  is  in  danger  of  being  acquired.  The 
beneficial  efTedls  on  the  mind  of  fuch  a  punifhment,  are 
fpeedy  proceeding  from  the  horror  of  a  vicious  perfon's 
being  left  entirely  to  his  own  reflecftions.  This  may  wear 
off  by  a  long  continuance y  and  a  fullen  infenfibility  may 
fucceed."     Laz.  p.   169.  in  notis. 

NOTE     XIV.    Page    45. 

A  revifion  of  the  criminal  laws  of  Pennfylvania,  at 
prefent  occupies  the  attention  of  the  Legiflature.  Thofe 
who  wifh  to  know  the  progrefs  that  has  already  been 
made  in  this  great  work,  may  find  it  in  the  following  re- 
folves,  which,  on  the  22d  inflant  (February)  were  en- 
tered into  by  the  fenate. 

Relblved,  That  for  all  offences  (except  murder  of  the 
firjl  degree)  which  are  made  capital  by  the  exifting  laws 
of  Pennfylvania,  the  punifliment  fliall  be  changed  ro  im- 
prilbnment  at  hard  labor,  varying  induration  ^nd  feverity^ 
according  to  the  degree  of  the  crime. 

Refolvcd 


Refolved,  That  the  crimes,  at  prefent  claiTed  under 
the  ^fw^rj/  denomination  of  Murder,  be  divided  into 
murder  of  the  ^r/?  and  murder  of  tht  fecotid  degree: 
thq  latter  punifhable  with  imprifonment,  at  hard  labor,  or 
m  folitude,  orboth,  for  any  time  not  exceeding  2i  years. 

Refolvedj  That  all  murder,  perpetrated  by  poifon- 
ing,  or  by  lying  in  wait,  or  by  any  kind  of  wilful,  pre- 
meditated, and  deliberate  killing,  Ihall  be  deemed  mur- 
der in  the  firfl  degree  :  and  all  other  kinds  of  murder, 
Ihall  be  deemed  murder  in  the  fecond  degree  :  and  the 
jury,  before  whom  any  perfon  Ihall  be  indidled  for  mur- 
der, if  they  find  the  party  guilty  thereof,  fhall  afcertaia 
whether  it  be  murder  in  the  firfl  or  fecond  degree. 

Refolved,  That  all  claims  to  difpenfation  from  punifli- 
ment  by  benefit  of  clergy,  or  benefit  of  the  a61:  of  afiem- 
bly,  entitled,  "  An  aft  for  the  advancement  of  juflicc, 
and  the  more  certain  adminiftration  thereof,"  fhall  be 
forever  abolilhed,  and  a  definite  punilhment  be  prefcribed 
for  all  offences,  at  prefent  deemed  clergyable  :  the  pun-- 
ifhment  for  the  ytrow.'/ offence,  to  be  the  fame  in  its  nature , 
but  in  a  higher  degree. 

Refolved,  That  a  committee  be  appointed  to  bring  in  a 
bill,  fupplementary  to  the  penal  laws  of  this  flate,  for 
the  purpofc  of  carrying  the  preceding  refolutions  into 
cfTeft. 

The  committee  who  brought  in  thefe  refolutions,  re- 
porting, *'That  they  have  doubts  at  prefent,  whether 
the  terrible  punifhment  of  death  be  in  any  cafe  juftifiable 
and  necefTary  in  Pennfylvania  ;  and  are  defirous  that  the 
public  fentiment  on  this  important  fubjedl  may  be  more 
fully  known,"  and  therefore  offering  the  following  refo- 
lution,  the  fame  was  adopted  by  the  fenate,  viz. 

Refolved,  That  the  revifion  and  amendment  of  the 
laws,  refpefling  murder  of  the  firfl  degree,  be  fpecially 
recommended  to  the  early  attention  of  the  next  Legi^ 
iature. 

We  may,  therefore  hope,  that  Pennfylvania  will  foon 
give  to  her  filler  ftates,  an  example  of  humane  legiflation, 
■which  may  tend,  in  its  confequences,  to  meliorate   th» 
condition  of  mankind. 
Feb.  2(5,  1793. 
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,  Rerolved,  That  the  crimes,  at  prefent  claiTed  under 
tlie  general  denomination  of  Murder,  be  divided  into 
murder  of  the  ^r^  and  murder  of  xht  fecond  degree; 
thq  latter  punifhable  with  imprifonment,  at  hard  labor,  or 
in  foiitude,  orboth,  for  any  time  not  exceeding  21  years. 

Refolved,  That  all  murder,  perpetrated  by  poifon- 
.ing,  or  by  lying  in  wait,  or  by  any  kind  of  wilful,  pre- 
meditated, and  deliberate  killing,  Ihall  be  deemed  mur- 
der in  the  firfl  degree  :  and  all  other  kinds  of  murder, 
Ihall  be  deemed  murder  in  the  fecond  degree  :  and  the 
jury,  before  whom  any  perfon  fhall  be  indifled  for  mur- 
der, if  they  find  the  party  guilty  thereof,  fhall  afcertaia 
whether  it  be  murder  in  the  firfl  or  fecond  degree. 

Refolved,  That  all  claims  to  difpenfation  from  punifh- 
ment  by  benefit  of  clergy,  or  benefit  of  the  a<5l  of  afTem- 
bly,  entitled,  "  An  adl  for  the  advancement  of  juftice, 
and  the  more  certain  adminiflration  thereof,"  fhall  be 
forever  abolifhed,  and  a  definite  punifhment  be  prefcribed 
for  all  offences,  at  prefent  deemed  clergyable  :  the  pun-- 
ifhment  for  the  fecond  offence,  to  be  the  fame  in  its  nature, 
but  in  a  higher  degree. 

Refolved,  That  a  committee  be  appointed  to  bring  in  a 
bill,  fupplementary  to  the  penal  laws  of  this  flate,  for 
the  purpofc  of  carrying  the  preceding  refolutions  into 
cfTea:. 

The  committee  who  brought  in  thefe  refolutions,  re- 
porting, "  That  they  have  doubts  at  prefent,  whether 
the  terrible  punifhment  of  death  be  in  any  cafe  juflifiable 
and  neceffary  in  Pennfjdvania  ;  and  are  defirous  that  the 
public  fentiment  on  this  important  fubjefl  may  be  more 
fully  known,"  and  therefore  offering  the  following  refo- 
lution,  the  fame  was  adopted  by  the  fenate,  viz. 

Refolved,  That  the  revifion  and  amendment  of  the 
laws,  refpefling  murder  of  the  firft  degree,  be  fpecially 
recommended  to  the  early  attention  of  the  next  Legif- 
lature. 

We  may,  therefore  hope,  that  Pennfylvania  will  foon 
give  to  her  filler  flates,  an  example  of  humane  legiflation, 
■which  may  tend,  in  its  confequences,  to  meliorate   th» 
condition  of  mankind. 
Feb.  26,  1793. 
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A  Table  exhibiting  a  View  of  the  number  of  Perfons  conviHed  of  all  capital  and  certain  other  Crimes 
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INTRODUCTION. 

ENQUIRIES  are  frequently  made  by  citizens  as  well 
as  by  ftrangers, about  the  interior  management  of  the 
Goal  and  Penitentiary  houfe  of  Philadelphia :  and  as  I 
have  frequently  been  requefted  by  refpeftable  characters 
in  other  {fates,  who  wiftied  a  change  in  their  fyftem,  to 
furnifh  fome  account  of  the  means  that  led  to  the  prefcnt 
regulations  of  our  prifon,  and  the  effetTls  produced 
by  them,  connefting  this  account  with  the  "  Enquiry^ 
iSc."  may  be  as  proper  a  mode  as  any  that  can  be 
adopted  for  giving  them  the  defired  information,  I  have 
therefore  made  the  attempt,  and  if  any  afliftance  in 
my  power  can  contribute  to  promote  a  work  of  fo 
much  importance  to  mankind  as  that  of  reforming  the 
fyflem  of  criminal  jurifprudence,  I  fhall  freely  afford  it. 
The  many  improvements,  both  in  government  and  the  arts, 
which  have  been  produced  in  our  time,  afford  pleafing 
profpedfs  to  liberal  and  enlarged  minds,  and  have  been  a 
great  encouragement  to  thofe  who  have  ventured  to  com- 
bat ancient  prejudices,  and  to  attempt  improvements  in  a 
fcience  hitherto  fo  little  attended  to  and  of  fo  great  im- 
portance in  every  fyftem  of  iegiflation. 

K  2  It 
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It  IS  true,  foc'iety  has  not  been  without  information  up- 
on this  interefling  fubjeft.  Montefquien,  Bcccaria,  LofFt, 
and  others,  have  thrown  confiderable  hght  upon  it.  The 
benevolent  Howard  greatly  lyrapathized  with  the  wretch- 
ed prifoner — he  has  largely  difplayed  the  errors  in  prin- 
ciple, and  the  cruelties  in  practice,  of  the  criminal  laws 
of  moft  countries  in  Europe ;  and  having  laboured  with 
uncommon  zeal  to  alleviate  the  evils  which  they  have 
produced,    died  in    the    profecution   of  this    important 

fervice but  a  f3^ftem  founded   upon  the  clear    and 

unqweftionable  rights  and  duties  of  citizens  of  a  mild 
and  well  ordered  government,  has  not  yet  met  the 
public  eye : — Pennfylvania  has  gone  the  fartheft  in  the 
formation  of  fuch  a  fyilem,  of  any  government  that  has 
come  to  my  knowledge,  and  from  the  exertions  of  the 
prefent  legiflature,  we  have  reafon  to  hope  that  (he  will 
be  the  firft  to  place  the  fair  "  key  ftone  to  the  arch  of 
this  benevolent  work." 


A   BRIEF    ACCOUNT    OF    THE    ALTERATION    OF    THE   Pe- 
NAL    Laws    of  PENNS'iLVANIA. 

THE  diflrefTes  of  the  prifoners  and  diforders  in  the 
prifon,  in  this  city,  had  long  engaged  the  fympathetic  at- 
tention of  many  of  the  inhabitants.  Occafional  relief  was 
often  afforded  j  but  the  firll:  attempt,  ellentialiy  to  remove 
thefe  evils,  was  made  a  few  years  before  the  revolution  ; 
when  a  fociety  was  formed  for  that  purpole.  The  war 
put  an  end  to  the  fociety. 

In  the  year  1776,  the  Convention  of  Pennfylvania  di- 
refled  a  reform  of  the  penal  laws,  and  theintrodu(51ion  of 
public  hard  labour,  as  a  punifhment  for  offences.  This 
was  attended  to  by  the  Legiflature  ;  and  an  effay  was  made 
in  the  year  1786,  by  a  law  which  direfted,  that  the  con- 
vifts  fnould  be  employed  in  cleaning  the  ftrcets,  repairing 
the  roads,  Sec.  have  their  heads  paved  and  be  dillinguiflied 
by  an  infamous  habit.  This  was  literally  complied  with, 
but  however  well  meant,  v/as  foon  found  to  be  productive 
of  the  greatefl  evils  :  and  had  a  very  oppolite  effect  from 
what  was  contemplated  by  the  framers  of  the  law.  The 
diforders  in  fociety,  the  robberies,  burglaries,  breaches 
of  prilbn,  alarms  in  town  and  country — the  drunkennefs, 

profanity 
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profanity  and  indecencies  of  the  prifl)ners  in  the  flreets, 
mufl:  be  in  the  memory  of  mofl.     AVith  tht-fe  dilbrd'.;rs 
the  numbers  of  the  criminals  encreafcd  to  inch  a  degree 
as  to  alarm  the  community  with  fears,  that  it  would  be 
impoffible  to  find  a  piace  either  large  or  llror-.g  enou'^h  to 
hold  them.  The  feverity  of  the  law,  and  dilgracerid  ni:in- 
ner  of  executing  it,  led  to  a  proportionate  degree  of  depra- 
vity and  infenubility,  and  every  fpark  of  morality  appear- 
ed to  be  deftroyed.  The  keepers  were  armed  with  fwords, 
blunderbuflls,   and  other  weapons  of  deflruftion.     The 
prilbners,  fecured  by  cnmberous  iron  collars  and  chains, 
fixed  to  bomb-fhells.     Their  drefs  was  formed  with  eve- 
ry mark  of  difgrace.     The  old  and  hardened  offender 
daily  in  the  practice  of  begging  and  infiiltlng  the  inhabit- 
ants— collecting  crouds  of  idle  boys,  and  holding  with 
them  the  moft  indecent  and  improper  converlation.  Thus 
difgraccfully  treated,  and  heated  with  liquor,  they  medi- 
tated, and  executed,  plans  of  elcape — and  when  atliberty, 
their  diftrels,  difgrace,  and  fears,  prompted  them  to  vio- 
lent afts,  to  fatisfy  the  immediate  demands  of  nature. 
Their  attacks  uponfoclety  were  well  known  to  be  defpe- 
rate,  and  to  fome  they  proved  fatal ! 

In  this  fituation  of  things,  the  minds  of  the  citizens 
were  varioufly  aiFefted  ;  foi'ne  were  concerned  for  the 
condition  to  which  the  laws  had  doomed  them  indiicrimi- 
nately ;  others  were  aiFefted  with  the  Icenes  which  the 
flreets  of  the  city  exhibited — Scenes  which  were  a  dif- 
grace to  any  people  !  Whatever  were  the  motive^,  exer- 
tions were  uled  to  alleviate  the  fufFerings  of  the  priibners, 
and,  if  pofT.ble,  to  spply  a  remedy  tor  thefe  great  and 
growing  evils. 

The  magnitude  of  thefe  fufferings  and  diforders,  at  length 
induced  the  attempt  of  forming  a  fociety  for  that  pur- 
pole,  which  was  eifecfed  under  the  title  of  "  The  Phila- 
delphia Society  for  alleviating  the  IVTiferies  of  Public  Pri- 
fons." — It  foou  became  large  and  refpeflable  *  and  from 

fubllriptions 

*  The  notice  wliich  the  benevolent  Howard  took  of  this  fociety 
in  his  account  of  the  principal  lazaretto's  in  Europe,  will  liiew  the 
idea  he  entcMtained  of  its  urefiilnefs — "  Shoiiid  tlie  plan  take  place, 
dui-ini;  my  life,  of  cftabliihing  a  peimatwnt  char'/v,  iincli-r  fome 
fiich  title  as  that  at  PHI  LADEI.PHl  A,  viz.  Jl  Soacrj  for  allc-v}- 
atiiig  the  Miferhs  of  Public  Prifons,  and  anr.uitics  be  engrafted 
thereupon  for  the  abovementioned  purpo(e,  1  would  iuo(t  readily 

fiMd 
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fubfcriptions  and  donations  early  poffeiTed  funds  equal 
to  its  object.  The  conditution  is  lliort,  and  may  prove 
ufef  ul,  I  have  annexed  it  to  this  communication. 

They  appointed  a  committee  of  fix  members  to  vifit  the 
prifons  ;  furnifh  bread  when  necelfary  j  clothe  the  naked  j 
accommodate  differences  -,  diicharge  thofe  confined  for 
fmall  debts  ;  and  generally  to  mitigate  the  fufferings  infe- 
perable  from  fuch  places  of  confinement.  At  the  time 
they  vifited,  the  diforders  oui  of  prifon  equally  attrafted 
their  attention,  and  excited  a  more  particular  enquiry  into 
the  caufes  of  thefe  complicated  evils.  They  were  well 
allured  that  the  funds  of  the  lociety,  would  be  diftribut- 
ed  to  little  eife(ft,  unlefs  fome  means  were  ufed  to  difcover 
the  caufe  and  to  remedy  the  evil.  A  firm  conviflion  was 
il)t>n  produced,  that  the  feverity  of  the  laws,  with  the 
difgraceful  mode  of  carrying  them  into  efFe6f,  joined  to 
a  ivaiit  of  govermvent  in  the  prilbn  ;  the  admiflion 
of  all  kinds  of  chara6lers  to  a  free  commumcations  nvith 
the prifoners  ;  the  unlimited  iife  of  Jplrituous  liquors  ;  the  in- 
difcriniinate  mixture  of  all  defcriptions  of  prifoners,  with- 
out regard  to  character,  fex,  or  condition,  and  idlenefs  in 
the  houfe,  were  among  the  principle  caufes  of  the  evils 
complained  of :  to  remedy  which,  the  Society,  in  conjunc- 
tion wi.'h  the  Corporation,  made  an  application  to  the 
I-egillature  for  an  alteration  in  the  penal  fyftem,  to 
place  the  prifon  under  the  infp-'Bionof  Jome  of  the  citi%ens ; 
to  ereft  folitary  cells  ;  and  to  form  a  plan  for  its  govern- 
ment. This  was  complied  with,  and  infpedfors  were  di- 
rected to  be  chofen  ;  who  were  empowered,  with  the  ap- 
probation of  the  Mayor,  two  Aldermen,  and  two  Judges 
of  the  Supreme  Court,  or  iv/o  of  the  Judges  of  the 
Common  Pleas  of:  Philadelphia  county,  to  make  rules  and 
regulations  fr  the  government  of  all  convlft  s  confined  in 
faid  prilbn,  &c.  The  firfl  care  of  the  infpeftors  was 
to  remove  the  debtors  into  another  houfe,  entirely  di(lin6t 
from  the  convicts  prifon  ;  to  put  a  Hop  to  ail  improper 
out-d,or  communications ;  to  feparate  the  fexes  •,  to  fup- 
preis  the  ufe  of  fpiritous  liquors  of  all  kinds  ;  to  intro- 
duce a  fjlem  of  labour,  fuitcd   to  their  lituation,  tradCvS 

and 

ftand  at  the  bottom  of  apa^e  as  a  fubfcriber  for /^.  500,  tn  if  fuch 
focicty  fluiU  be  conltituted  witliin  tluce  years  after  my  death,  this 
lain  (ii;ill  be  paid  uiit  of  my  efkte. 
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and   Itrength — ^to  frame  a    plan   of  government  for  the 
houfe^    and  direElions  for  the  officers^  which  is  hereto  an- 
nexed  and  generally  to  introduce  order ^  decency^  oeccfw- 

tny,  and   uuliflry. 

The  bufinefs  before  them  was  laborious,  but  the  neccf- 
fity  and  importance  of  the  work  encouraged  them  to  exer- 
tions, which,  for  a  time,  were  arduous,  and  attended 
with  many  unpleafant  circumllances  ;  but  a  Iteady  perfe- 
verance  overcame  many  long  eflabliOied  injurious  cuf- 
toms,  and  produced  the  prefent  agreeable  change,  aa 
account  of  which  I  fliall  now,  as  briefly  as  poffible,  pro- 
ceed to  flate. 

One  of  theoldefl:,  and  not  lead  of  the  evils,  was 

Gaol  Fees. 

This  injurious  cuftom,  attended  with  fuch  a  variety  of 
evil  confequences,  was  difcontinued,  and  the  Kui-rr.R 
compenfated  in  a  tnore  eUgahle  and  permanent  manner^  by  a 
yearly  falary  of  4ool.^^^r  aim.  for  hinilelf  and  clerk  ;  and  as 
a  flimulus  to  a  proper  attention  to  the  employment  oflhtpri- 
fonersy  allowed  5  per  cent,  on  the  proceeds  o(  their  la- 
bour. 

Garnish. 

This  cruel  and  difgraceful  praftice,  fo  well  known  to 
the  unhappy  objefts  who  have  had  the  misfortune  to  be 
committed  to  thefe  places  of  confinement — whether  felon 
or  debtor — guilty  or  innocent — able  or  unable — flrip 
or  pay,  was  the  finl  falutation — this  pradlice  was  in- 
ftantly  fuppreiTed    and  is  now  unknown. 

Breach  of  Prison. 

This  diforder,  formerly  fo  frequent  and  alarming,  is 
now  effeOiually  remedied.  There  were  .1  icw  attempts 
foon  after  the  prefent  plan  was  introduced  ;  but  the  pre- 
fent government  of  the  place,  with  the  vigilance  of  the 
keepers,  have  prevented  any  efcapes  by  this  mode* 
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PLAN,  CONSTRUCTION,  ^c.  of  the  PRISON. 

This  place  of  confinement,  occupies  a  lot  of  400  feet 
by  2CO  j  on  which  is  erefted  a  large  flone  building,  184 
feet  long  the  northfide,  two  flories  high,  divided  into  rooms 
of  equal  dimeniiions,  viz.  20  by  18  teet — an  entry  in  the 
middle  of  7^7  feet  wide,  which  leads  to  a  hall  or  paffage, 
extending  the  length  of  the  building  i  if  feet  wide,  with 
ilaiis  and  windows  at  each  end;  the  upper  ftory  is 
exadUy  on  the  lame  plan  as  the  lower  ;  the  cellars  are  alio 
on  the  fame  plan  :  there  are  8  rooms  on  each  floor,  all 
arched,  for  the  twofold  purpofe  offecuring  agmnik  Jire 
twd  efcnpes,  with  two  windows  in  each  room.  On  the 
eafl:  and  wefi:  end  are  two  wings  extending  pc  feet  iouth, 
two  ftories  high,  containing  five  rooms  on  the  floors  of 
each  wing,  nearly  the  fize  of  thofe  in  front,  but  with  one 
•window,  all  arched  in  the  fame  manner  alfo  :  the  ground 
floors  of  thefe  were  formerly  occupied  as  places  of  great- 
er fecurity,  upon  the  general  principle  of  dungeons,  but 
have  not  been  ufed  for  fome  time.  On  the  fouth  fide  is 
a  large  ftone  building,  de/igned  for  a  work-houfe,  where 
the  debtors  are  now  confined.  Three  hundred  feet  of 
the  north  part  of  the  lot  is  appropriated  to  the  ufe 
of  the  convift  prifon,  and  one  hundred  feet  of  the 
fouth  part  to  the  debtors.  The  firff  is  divided  into 
portions  for  the  accommodation  of  the  different  clafTes 
of  priioners.  The  women  have  a  court  yard  of  90 
feet  by  32  ;  the  vagrants,  &c.  one  of  the  fame  dimcn- 
Jions.  The  penitentiary  houfe,  or  iolitary  cells,  about 
160  feet  by  80.  Each  yard  is  furnifhed  with  pumps, 
baths,  fewers  and  neceflaries  :  under  the  debtor's  yard, 
on  the  north  fide,  runs  a  natural  water  courfe,  which  is 
arched,  and  is  a  great  accommodation. 


DISTRIBUTION  of  PRISONERS,  and  APPRORIA- 
TION  OF  THE  BUILDING,  Uc. 

The  Men  Convicts, 
For  fecurity  and  air,  are  lodged  on  the  fecond  floor  of 
the  eafl  wing  ;  one  room  is  occupied  by  the  Ihoc-makers 

for 


(     8i     ) 

for  a   {hop  ;  one  for  the  taylors  and  barber — the  reft 
for  lodging  rooms. 

The  Women  Convicts 

Are  lodged  and  employed  on  the  firft  floor,  in  the 
weft  wing,  and  have  the  ufc  of  the  court  yard — already 
defcribed. 

The  Women  Vagrants 

Have  the  upper  floor  of  the  weft  wing — and  occafion- 
ally,  the  ufe  of  the  women  convicts  yard. 

Men  Vagrants 

Occupy  the  firft  floor  of  the  eaft  wing,  and  have  the 
ufe  of  the  yard  before  defcribed. 


SOLITARY  CELLS,  or  PENITENTIARY  HOUSE. 

This  building,  dire<n:ed  to  be  built  by  the  legiflature, 
was  early  undertaken,  and  finifhed  with  all  poffible  ex- 
pedition. It  is  a  plain  brick  building,  three  ftories  high  j 
the  firft  floor  is  paved  with  bricks,  and  is  open  on  the 
north  and  fouth ;  three  arches,  running  the  length  and 
breadth  of  the  building,  fupport  the  rooms  aud  paflages 
of  the  houfe.  Each  floor  is  divided  into  8  cells,  6  by 
8,  and  nine  feet  high,  and  two  paflages  running  through 
the  middle  ;  the  paflages  are  about  4  feet  wide — have  a 
window  at  one  end,  which  admits  light  and  air,  and  a 
ftove  in  the  middle  for  to  warm  the  rooms;  each  cell 
has  a  large  leaden  pipe,  which  leads  to  fewers  at  the 
bottom,  and  which  are  kept  clean  by  fmaller  pipes,  lead- 
ing froma  ciftern,  into  which,  occafionally,  is  conveyed 
a  fuflicient  quantity  of  water.  The  windows  are  fecur- 
ed  by  blinds,  and  wire  to  prevent  conveyances  either  in 
or  out.  The  doors  and  faflies  are  fo  conftrufted  as  to 
admit  as  much  air  as  the  prifoner  defires. 

The  large  yard  is  occupied  by  the  convidls,  for  to  la-^ 

bour  and   to   air  themfelves   in.     The  yard,    in   which 

jhe  folitary  cells  are  built,  is  occupied  3§  a  garden,  in 

L  which 
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^hich  vegetables  for  culinary,  and  other  purpofes,  are 
cultivated.  It  is  managed  by  fome  of  the  orderly 
convicts. 


PLAN  OF  GOVERNMENT  and  REGULATIONS 
OF  THE   HOUSE. 

The  order  and  management  of  the  houfe  is  direifted 
by  the  infpeftors,  who  meet  every  two  weeks,  or 
oftener,  as  occafion  requires  j  they  appoint  two  of 
their  number,  who  continue  in  their  appointment  one 
month,  as 

Visiting  Inspectors 

Whofe  duty  is  to  vifit  the  prifon,  and  infpe^  the 
management  thereof,  the  condudl  of  the  prifoners,  &c. 
once  a  week,  or  oftener,  and  report  to  the  board  at  their 
next  meeting.     See  the  Rules. 

The  Governor,  atid  Judges  of  the  Supreme  Courts  and 
Mayor,  ivith  ail  the  Judges  of  the  feveral  Courts  of  this 
City  and  County,  as  luell  as  the  Grand  Juries,  vifit  quarterly, 
A  circumftance  which  greatly  promotes  the  iuccefs  of 
the  plan,  as  it  ilrengthens  the  hands  of  the  officers,  and 
encourages  the  prifoners  to  a  propriety  of  conduft,  and 
thereby  claiming  their  attention  and  obtaining  a  remiffion 
of  their  fentence  ;  for  they  v/ell  know  if  they  have  con- 
dufVed  improperly,  that  they  have  no  encouragement  to 
hope  ;  but  on  the  contrary,  great  caufeto^^^zr  ,•  thofe  elpe- 
cialiy  of  the  worfl  charafters  are  thus  influenced  to  a 
careful  attention  to  prcferve  a  propriety  of  conduft,  in 
order  to  have  fome  plea  for  their  application  for  a  pardon. 

Having  thus  given  a  fhort  account  of  the  plan  and  go- 
vernment of  the  prifon  and  penitentiary  houle,  I  proceed 
to  flate  the  method  of  treating  and  employing  the  con- 
vifts  atprefent  purfued  by  the  infpeclors.  It  is  not  pro- 
bable that  this  will  meet  the  approbation  of  every  one: 
but  it  is  the  bell  that  the  circumfcances  of  the  place,  and 
the  opportunities  of  thoie  engaged  in  the  work  would  ad- 
mit of.  There  have  been  many  opinions  about  the  mode 
of  treating  the  convids.     Some  feera  to  forget  that  the' 

prifoner 
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prifoner  Is  a  rational  being,  of  like  feelings  and  pafftms 
with  themfelves.  Some  think  that  ht  is  placed  ihcr^  to  be 
perpeuvdUy  tormetitfcl ami puni/Ld.  Some  preicribe  a  ci^r- 
tain  time  as  neceilary  to  his  cure.  One  will  not  allow 
him  the%^/  of  heaven,  or  the  lefreftimeni  of  the  breeze ; 
the  coniiorts  of  fociety,  or  even  the  voice  of  his  keeper : 
while  another  confiders  a  leclufion  from  his  friends  and 
connexions,  as  a  ground  for  accuf.ition  of  inhumanity. 
Thefe  opinions  have  not  been  overlooked  by  the  inlpec- 
tors  :  they  have  adopted  that  plan,  which  upon  full  con- 
fideration  was  deemed  belf,  though  not  perfect  ;  and  the 
eifefts  of  it  have  not  hitherto  dilappoiated  their  hopes. 

Government. 

In  every  prifon  goed  goverment  is  neccflliry  -,  and  un- 
lefs  this  is  kept  in  view,  it  will  be  ufelefs  to  change  the 
penal  fyftem,  or  expeX  benefit,  either  to  the  priloners  or 
the  community. 

It  is  an  frror  very  generally  entertained,  that  it  is  very 
difficulty  if  not  impo/fiblc,  to  reduce  thefe  charaiSters  to 
order,  and  to  govern  them  by  mild  meafures ;  and  that  it 
requires  a  perfon  of  a  violent  and  unfeeling  dlfpofition^  to 
manage  or  keep  them  in  any  tolerable  hounds.  I  ihall  avoid 
faying  much  on  this  fubjedf,  and  limit  myfelf  fimply,  to 
an  account  of  the  management  in  this  houle,  and  tts  cjfecls, 
and  let  the  fact  anfwer  thofe  wh©  have  been  of  this  opi- 
nion. Mild  regulations,  friclly  enjoined^  will  meet  with 
little  refirtance.  There  Ihould  be  no  hope  of  impunity, 
and  there  will  be  little  neceffity  for  feeking  for  the  punifh- 
ment  that  fhall  be  the  mofl:  efFe(5fual  ;  but  if  punifjtnents 
be  deemed  necelTary,  let  thole  of  a  difgraceful  nature  be 
avoided. 

When  the  prefent  plan  was  laft  attempted,  the  prifon- 
ers  M'^ere  informed,  that  the  new  lyflem  was  now  to  be- 
carried  into  full  efFe6l — that  their  treatment  would  de- 
pend upon  their  condufl  ;  and  that  thofe  who  evidenced 
a  difpofition  that  would  afford  encouragement  to  the  in- 
fpeftors  to  believe,  that  they  might  be  reAored  to  their 
liberty,  fhould  be  recommended  to  the  governor  for  a 
pardon,  as  foon  as  circumflances  would  admit  ;  but  if 
they  were  convifted  again,  the  law  in  its  fuUelV  rigour, 
would  be  carried  into  effefl  againfl  them.     A  change  of 

L  1  condud^C 
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condu<51:  was  early  vifible.  They  were  encouraged  'to 
labour,  and  a  number  were  employed  at  carrying  flone, 
and  other  laborious  work,  at  the  building  of  the  Iblitary 
cells.  Their  good  condudl  was  remarked.  Many  were 
pardoned,  and  before  one  year  was  expired,  their  beha- 
viour was,  almofl  without  exception,  decent,  orderly 
and  refpeftful.  This  fa6l  is  of  importance,  as  it  dif- 
proves  an  opinion,  that  has  led  to  much  diftrefs  and 
cruelty,  and  will,  I  hope,  be  an  encouragement  to  thofe 
who  can  feel  for  this  unhappy  clafs  of  mankind,  who 
have  fo  long  been  vidlims  to  the  fad  cffedls  of  a  contra- 
ry treatment. 

Cleanliness. 

The  houfe  is  white-waftied  three  times  a  year,  or  oi- 
tener,  as  occafion  requires. 

The  paflages  and  rooms  are  waflied  twice  a-week  in 
fummer,  and  once  in  winter. 

The  prifoners  have  clean  linen  once  a  week,  and  arc 
wafhed  every  morning.  Towels  are  hung  up  in  the  feve- 
ral  palTages.  The  men  fhave  twice  a  week,  and  the 
baths  are  ufed  in  fummer. 

Dress. 

Tlie  men  are  cloathed  in  woollen  jackets,  walftcoats, 
and  trowfers  in  winter,  and  linen  in  fummer,  fhirts,  (hoes, 
&c.  The  orderly  prifoners,  who  by  their  induAry  earn 
ii  fufficiency  for  the  purpofe,  are  allowed  a  better  fuit  to 
attend  pubUc  worfliip.  The  principal  objects  in  their 
cloathing  are,  iifefulnefs^  ceconomy^  and  decency. 

The  women  are  dreffed  in  plain,  (hort  gowns,  of  wool- 
len in  winter,  and  linen  in  fummer.  Moft  of  the  cloath- 
ing, at  prefcnt,  is  fpun,  wove,  and  made  up  in  the  houfe, 
and  is  defigned  to  be  fo  altogether  in  future. 

Lodging. 

The  prifoners  are  lodged  in  beds,  with  fheets  and  blan- 
kets on  bedfteads  -,  the  beds  are  filled  with  red  cedar 
fliavings.  We  have  found  this  regulation  greatly  condu- 
cive to  cleanlinefs  and  decency.  The  former  pradlice  of 
prifoners  fleeping  in  their  cloaths,  and  being  crowded 

together 
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together  without  any  regard  to  decency,  was  dcflruftivc 
to  the  health  of  the  priibaers,  and  was  attended  with 
many  other  ill  coniequences,  efpecially  where  men  are 
colle(fted  in  the  manner  they  are  in  prifons. 

Diet. 

The  diet  is  plain,  cheap,  and  wholefome,  but  fuffi- 
cient  in  quantity,  as  per  diet  lift,  in  the  rules  and  orders 
annexed.  No  provifions  are  allowed  befide  the  prifon  al- 
lowance, except  the  more  laborious  part,  while  orderly, 
who  are  allowed  to  get  fome  of  the  heads  of  the  flieep 
from  the  butchers,  at  their  own  expence  :  this  is  efteem- 
edan  indulgence,  and  is  attended  with  good  effects,  both 
phyfical  and  moral.  The  molafles  is  experienced  to  be 
very  falutary  to  the  health  of  the  prifoners,  as  well  as 
ufeful  in  gratifying  them  with  a  Imall  luxury.  The  or- 
derly women  are  fometimes  indulged  with  tea. 

Employment. 

The  men  are  employed  according  to  their  abilities  and 
circumflances.  The  procuring  luitable  and  lufhcicnt 
employment,  was  for  a  confiderable  time  a  great  difficul- 
ty, but  there  is  now  a  fufficiency  of  produ<ffive  and  fuita- 
ble  labour  for  all,  and  a  great  number  more  than  are 
now  in  the  prifon. 

The  principal  employments  are,  fhoe-making,  weav- 
ing and  tayloring  ;  chipping  logwood,  grinding  plaifler 
of  Paris,  beating  hemp,  fawing  and  polifhing  marble  ; 
occafionally  fwingling  flax,  picking  oakum,  wool,  cot- 
ton and  hair  ;  carding  wool  for  hatters,  fawing  wood,  &c. 

The  women  are  employed  at  heckling,  fpianing,  fcw- 
ing,  and  walking. 

Rewards  and  Punishments. 

If  the  prifoners  conduct  with  propriety,  they  attract 
the  attention  of  the  Keepers  and  Infpe^lors  ;  who  make 
enquiry  into  their  circamflances  ;  encourage  them  to 
bring  forward  recommendations  from  refpeclable  citizens 
that  they  have  lived  with,  or  have  had  a  knowledge  of 
them  J  and,  if  it  fhould  appear  proper,  or  prudent,  they 
are  recommended  to  the  Governor  for  ii  pardon.     11  any 

old 
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old  oflTehders  make  application,  they  are  not  recommended 
until  there  appears  fome  encouragement  from  long  ha- 
bits of  orderly  condudl  in  the  houfe ;  and  then  with 
much  caution. 

There  is  no  corporal punljhmenty  fuch  as  ftripes,  &c.  in- 
flicted. But  in  caie  of  improper  behaviour,  which  very 
feldom  has  happened,  they  are  removed  to  the  folitary 
cells,  and  abridged  in  their  diet — the  confequences  of 
which,  areflated  in  the  obfervations  on  the  efFefts  of  this 
mode  of  treatment,  in  this  work.  The  apprehenfions  of 
the  confequence  of  diforderly  condudf,  and  the  hopes 
arifuig  from  a  propriety  of  behaviour,  has  hitheito  held 
them  within  the  limits  of  a  very  commendable  attention 
to  the  rules  of  the  houfe. 

Breaches  of  Prison. 

There  has  not  been  any  eiFefted  for  near  two  yearsj 
(the  time  that  the  place  has  been  under  the  care  of  the  In- 
fpeffors)  the  lafl:  breach  was  the  evening  of  the  day  that 
the  execution  of  the  new  fyftem  was  ferioufly  entered  up- 
on ;  when  a  plan  of  efcape  was  meditated  by  the  greater 
part  of  the  prifoners  ;  fifteen  aft ually  made  their  efcape, 
the  reft  were  prevented  from  efPefting  their  defign,  by 
the  a(5f  ivity  and  refolution  of  the  prefent  keeper. 

They  have  now  other  and  better  hopes  of  obtaining  a 
refloration  to  liberty,  arifing  from  a  propriety  of  condiiSl 
which  they  know  has  been  a  means  of  ]>rocuring  the  li- 
beration of  many,  for  firf  offences^  under  the  new  fyflem. 
As  the  behaviour  of  many  that  have  been  thus  difcharged, 
has  afforded  encouragement  to  a  continuance  of  the  prac- 
tice, it  has,  with  the  government  of  the  place,  mild  treat- 
ment, and  w^atchfulneis  of  the  officers — not  only  entirely 
fecured  the  place  from  breaches^  but  from  any  alarms  on  that 
account  for  a  long  time. 

Physician. 

A  Phyficianis  appointed  by  law,  who  vifits  the  prifon- 
ers oncea  week,  or  oftner,  as  occafion  requires,  and 
affords  fuch  alliftance  to  the  dilealed  as  the  nature  of  thd 
cale  requires. 

RfligI0u8 
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Religious  Duties. 

One  day  in  the  week  being  fet  apart  for  this  porpyfe, 
by  all  denominations  of  chnilians.  It  is  a  regulation  of 
the  houfe,  that  all  the  priloners  affl^mble  on  that  day, 
for  the  purpofe  of  public  worlhip  ;  on  which  foine  one  or 
other  of  the  Miniilers  of  the  ditierent  religions  denomi- 
nations attends.  It  is  rare  that  the  day  is  ipent  without 
the  friendly  vifits  of  fome  well  dilpoied  perlon,  tor  the 
purpofe  of  promoting  this  part  of  the  chriitian  duties — 
a  fervice  obviouily  important,  and  which,  it  is  to  be 
hoped,  will  always  be  attended  to  by  thole  who  believe 
it  their  bnfineis  to  labour  for  the  reiteration  of  ibch  as 
have  deviated  from  the  paths  of  rec!:tit  tide  and  virtue. 

The  prifoners  are  generally  defirous  ot  attending,  and 
always  condu^ft  themfelves  with  decency  and  attention, 
and  fome  appear  to  be  benefited.  The  afternoon  of  the 
day,  is  moffiy  fpent,  by  many  of  them,  in  reading  :  pro- 
per books  being  furnilhed  for  that  purpole. 

Effects  of  this  Management  on  the  conduct  or 
THE   Prisoners. 

Whilfl  the  Vlfiting  Committee  of  the  Prifon  Society 
attended  to  relieve  the  diflreffes  of  the  priloners  they 
were  confidered  as  their  bell  friends,  and  it  was  impofli- 
ble  but  that  the  committee,  on  many  occaiions,  might  be 
deceived  by  the  accounts  of  the  artful  and  depraved  cha- 
racters in  confinement,  who,  no  doubt,  frequently  made 
very  improper  applications  of  the  aliiffance  aiibrded  them; 
But,  no  fooner  was  the  meditated  reform  attempted,  than 
they  manifelted  their  oppofition,  prefering  their  Hate  of 
wretchednels,  to  any  alteration  that  they  knew  would  de- 
prive them  of  the  indulgence  in  thofe  excelfes  of  de- 
bauchery and  riot,  that  had   long  prevailed,  in  this  as 

well  as  other   prifons The   reform  vras,   however, 

attempted,  and  peilevered  in,  to  the  apparent  danger  of 
dl  concerned  in  its  promotion,  from  thele  delperate  and 
difappointed  characfers — coniequtnces  not  unreafonable 
to  expe<^t.  After  much  labour  and  patience,  they  were 
reduced  to  fome  degree  of  order.  Mild,  but  firm  mea- 
fures  were  adopted,  and  order  and  quietnefs  gradually 
/tfFefted — but  not  till  fome  time  after  the  prilon  was  placed 

under 
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under  the  dire^llon  of  the  Infpeftors,  who  they  knew, 
were  cloathed  with  a  power  of  obtahiing  a  remiflion  of 
their  fentence,  or  hxing  it,  without  the  moft  diftant  prof^ 
pedl  of  hope  j  this  led  to  a  circumfpeftion  of  condudt, 
for  they  knew  that  all  improper  behaviour  would  be  re- 
ported to  the  Infpedtors.  Different  kinds  of  labour  was 
introduced,  but  it  was  a  confiderable  time  before  proper 
kinds  were  obtained — Time  and  perieverance,  however, 
overcame  this  great  obflacle,  and  employment,  at  length, 
became  defirable,  and  much  care  obferved,  by  the  pri- 
foners,  to  preferve  a  due  attention  to  the  rules  of  the 
houie — any  material  deviation,  being  attended  with  feclu- 
Tion  from  the  fociety  and  privileges  of  the  orderly  pri- 
foners.  The  men  were  early  relieved  from  their  irons, 
and  few  were  found  to  require  rigorous  treatment.  But 
one  inftance  has  occurred  of  refufal  to  work,  which  was 
foon  remedied,  by  a  feperation  of  the  criminal,  from  the 
orderly  prifoners,  and  confining  him  in  the  fohtary  cells, 
where  he  remained  fome  weeks,  without  labour,  bed,  or 
furniture,  of  any  kind,  except  a  vefTel  to  hold  his  drink, 
and  another  his  mufh,  and  a  blanket.  In  this  chearlels 
habitation,  he  fpent  many  anxious  hours,  confined  to  the 
refleftions  infeperable  from  guilty  minds — he  was  igno- 
rant how  long  his  prefent  fituation  was  to  continue — he 
Xvas  without  employment — nothing  to  amufe  him — in  a 
ftate  of  fufpence  and  uncertainty,  when  the  hour  would 
arrive  that  was  to  reftore  him,  or  how  he  fhould  attone  for 
his  offence ;  he  made  many  proteflations,  and  uled  many 
means  to  obtain  a  friend.  The  obje£f  being  obtained  for 
which  he  was  feparated  from  the  reft,  he  was  reflored. 
— The  the  utmoft  propriety  of  conduff  has  been  ob- 
ferved by   this  man  ever  fmce. Befide  this  in- 

flance,  there  has  but  one  occured,  of  a  wilful  vio- 
lation of  the  rules,  among  the  men  prifoners,  which  I 
fliall  mention  very  briefly,  which  will  prove  the  efFeft  of 
this  mode  of  treatment,  on  the  conduff  of  the  prifoners. 
Two  men  had  fome  difference — they  agreed  to  decide  it 
by  fighting,  but  knowing  the  confequences  of  a  breach 
of  the  rules,  agreed  to  accomplifli  it  in  a  room  by  them^ 
felves,  in  order  to  keep  the  other  prifoners  in  apparent 
ignorance,  who  they  knew  would  fuffer  fimilar  treatment 
with  themfelves,  in  cafe  of  diicovery.  The  IcufRing  un- 
cxpeftedly  reached  the  ears  of  the  Keepers,  who  repair- 
ed to  the  room,  found  the  diforder,  and  led  the  combat* 
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ants  to  the  cells,  where  they  had  time  and  opportunity  of 
"fettling  the  matter  in  difpute  in  a  more  rcalonable  man- 
ner. 

One  more  inftance  is  all  I  (hall  relate,  which  was  the 
cafe  of  a  woman,  of  an  extreme  bad  character,  an  old 
olFender,  and  very  ungovernable,  who  had  made  an  at- 
tempt to  burn  the  prifon.  She  Hood  the  confinement  for 
fome  weeks,  with  firmnels,  but,  finding  that  the  Keeper 
was  eafy;  no  provocation  offered  to  keep  up  her  paffions  ; 
no  remedy  ;  no  profpefl  of  refenting  her  treatment,  at 
length  fubmitced,  but  was  for  fome  time  retained  in  this 
chearlefs  place,  making  many  promifes :  among  the  reft, 
offered  to  perform  two  days  work,  each  day,  during  her 
confinement,  and  to  agree  to  an  immediate  return  to  the 
cells,  upon  non-compliance  with  this  promlfe,  or  of  any 
of  the  rules  of  the  houfe.  She  was  now  informed  that 
the  officers  had  no  ob)e(5l  in  viev/,  befide  the  ftriftelt  at- 
tention to  the  rules  of  the  houfe,  and  the  real  welfare  of 
thofe  whofe  lot  it  was  to  be  committed  to  their  care  ; 
that  it  was  vahi  to  oppofe  the  order  of  the  place  ;  that  her 
diforderly  coaduft  could  only  effect  herielf ;  and  that  if 
flie  would  accept  her  rcfforation  upon  thefe  confiderations, 
fhe  Ihculd  have  it — flie  accepted  it.  The  confequences 
reiulting  from  this  mode  of  treating  offenders,  and  of  thefe 
few  inffances  of  feclufion  have  been  the  moft  agreeable 
order  and  quietiiefs,  and  no  occaiiuu  of  coercion  has  oc- 
cured  bcfide,  for  many  mionths. 

The  order  in  their  employments  •,  their  demeanor  to- 
wards the  officers ;  harmony  amongfl:  each  other ;  and 
their  decorum  and  attention,  at  times  appointed  for  religi- 
ous worfiiip,  have  been  obvious,  and  are  fuch  as  have 
obtained  tlie  approbation  of  all  thofc  who  have  beenv/it- 
neffes  to  it ;  'ani  we  truff  that  the  imprefuons  received  in 
this  f'ecluded  ifate  of  exiffence,  will  have  a  happy  infiu- 
ence  towards  promoting  the  great  object  contemplated  by 
the  change  of  the  Penal  Code  by  the  Legiflature  of  this 
■commonwealth. 
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Objections  to  the  present  PtAN  briefly  considere». 

The  principle  objections  that  have  been  offered  againft 
this  plan  have  been  on  account  of — 
I      The  Expence. 
II.     Want  of  Suitable  Labour. 

III.  \Vant  of  Accommodation. 

IV.  Want  of  Security  againft  Efcape*. 
V.     Want  of  Benefit  to  Society. 

As  to  the  firlf,  the  law  requires,  that  an  account  fhall 
be  opened  with  the  prifoners,  which  is  done,  and  they 
are  charged  with  the  cofts  of  profecution,  their  diet  and 
cloathing,  and  credited  by  their  labour,  and  the  balance, 
if  any,  is  to  be  given  them  at  difcharge^  either  in  money 
or  cloathes,  at  the  difcretion  of  the  Infpeftors,  or  both — 
eon fiderable  balances  have  been  found  in  favour  of  fome, 
and  few  but  now  have  more  or  lefs — fome  balances  have 
been  as  high  as  £.  lo,  many  near  it;  fo  that  as  to  their 
individual  expence,  there  is  not  much  doubt  of  their 
being  able  to  earn  as  much  as  will  pay  all  the  expence 
they  occafion  to  the  county  ;  and  unlefs  the  numbers  be- 
come too  fenuy  might  be  made  to  contribute  towards  pay- 
ing the  falaries  of  the  officers  of  the  houfe.  There  are 
men  now  in  the  houfe  who  appropriate  a  part  of  their  earn- 
ings to  the  fupport  of  their  families.  It  is  a  point  carefully 
attended  to,  that  the  prifoner  goes  out  ivell  cloathedy  and 
moflly  with  money  in  his  pocket ;  a  regulation  too  obvi- 
ous to  need  much  comment.  The  former  plan  of  turn- 
ing a  poor  wretch,  after  a  long  confinement,  perhaps 
4or  fees  only,  in  idlenefs,  without  the  leaft  prolpect  or 
poffibility  of  obtaining  that  fupport,  which  he  immedi- 
ately ftood  in  need  of,  was  miferably  defeftive.  The 
prifoner  difchargcd,  generally  ftands  in  more  need  of  the 
friendly  affiffance  of  the  humane,  than  almofl  any  other 
character.  This  affiffance  is  afforded  in  this  city,  when 
occafion  requires,  by  the  Society  for  Alleviating  the 
Miferies  of  Public  Prifons. 

II.    Want  of  Suitable  Labour. 

This  was  long  a  ferious  objecftion — but  patience  and 
f  erfeverance  have  overcome  this  difficulty. 

.Shoe-making,  tayloring,  weaving,  chipping  logwood, 

bearing 
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beating  hemp,  grinding  plaiHer  of  Paris,  grinding  and 
polilhing  marble,  will  long  afford  a  fufficicncy  and  variety 
of  employment ;  and  all  are  lufTicicntly  prodiiftive. 
Spinning,  heckling,  picking  oakum,  wool,  llnx,  and  cot- 
ton, carding  wool  for  hatters,  with  many  othtr  employ- 
ments, may  occafionally  be  profitably  ufcd  by  the  weakly 
and  infirm. 

To  thofe  who  think  that  the  labour  fliould  be  public, 
hard,  and  difgraceful,  I  will  juft  obl'erve,  that  this  mode 
has  been  tried  and  proved  ineffeflual.  Hard  labour  is 
comparative,  and  depends  upon  the  fiate  ot  the  perfoa 
employed  ;  and  M^hen  v/e  take  into  confideration  the  na- 
ture of  the  diet,  and  life  of  the  prifoners,  mod:  of  the  firit 
mentioned  employments  is  found  to  be  fufficiently  i'evere. 

As  to  difgraceful  labour^  or  treatment  of  any  kind,  it 
has  not  had,  nor  can  have,  any  valuable  tendency  towards 
refioring  an  offender  to  ufefulnefs  in  fociety,  and  it  j$ 
therefore  difcontinued. 

III.     Want  of  Accommodaticn. 

As  to  this  objection,  it  is  evidently  the  duty  of  every 
government  to  provide  it.  It  is  affrange  kind  of  cecono- 
my,  to  hang  our  fellow-creatures  to  avoid  the  expence  of 
preparing  a  proper  place  of  confinement :  but  I  may  add, 
that  our  empty  rooms  have  encreafed  fo  as  not  only  to  ad- 
mit of  more  convenient  accommodation,  but  far  beyond 
our  expeftations. 

IV.    "Want  of  Security  against  Escapes. 

I  have  already  flated,  that  prifoners  are,  and  always 
may  be,  fecured  by  proper  care,  watchfulnefs,  and  leni- 
ent treatment — befide  the  gaoler,  turnkey,  and  clerk, 
there  are  but  two  officers  in  the  houfe  :  one  over  the  men, 
and  one  over  the  women — and  they  are  found  to  be  quitcr 
fufficient,  whilft  the  place  is  conducted  upoa  the  pre- 
fent  plan. 

V.     Want  of  Benefit  to  Society. 

How  little  effeft  the  former  fyflem  of  punifhments  hact 
in  preventing  of  crimes,  is  too  well  known  to  need  any 
«xplanatioa  atprefent.     We  are  now  toexamine^  whe- 
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tlier  any  beneficial  confequences  have  followed  the  alte 
ration  that  has  taken  place  in  the  treatment  of  the  convifts. 

It  is  not  more  than  two  years  that  the  new  regulations 
have  had  their  full  operation,  although  the  law  which 
aiithorifed  them,  was  pafTed  fome  time  before.  But  in 
that  fliort  time,  the  effedls  which  have  flowed  from 
them,  have  been  remarked  with  much  fatisfaiJition  by  the 
citizens  at  large,  as  well  as  by  thofe  v/hofe  fituation  offer- 
ed fuperior  opportunities  for  obferving  them.  Thefe 
effefts  proceed,  either  from  a  real  reformation  taking 
place  in  the  minds  of  the  prifoners,  or  from  a  terror  of 
the  confequences  which  they  know  will  attend  a  fecond 
confinement. 

During  their  continuance  in  prifon,  they  learn  many 
things  which  operate  as  a  check  upon  the  commiflion  of 
new  crimes.  They  learn  the  difficulty  of  evading  juf- 
tice  ;  and  that,  as  the  laws  are  now  mild,  they  will  be 
flrictly  put  in  execution.  They  now  fee  that  juries  are 
not  unwilling  to  convicft,  and  that  pardons  are  not  grant- 
ed till  they  difcover  fome  appearances  of  amendment. 
The  penalty,  though  not  fevere,  is  attended  with  many 
unpleafant  circumftances,  and  many  of  them  deem  the 
conflant  return  of  the  fame  labour  and  of  coarfe  fare,  as 
more  intolerable,  than  a  fharp,  but  momentary  punifli- 
ment.  They  know  that  a  fecond  conviftion  would  con- 
iign  theiB  to  the  folitary  cells,  and  deprive  them  of  the 
mofl  dilfant  hopes  of  pardon.  Thefe  cells  are  an  objedl 
of  real  terror  to  them  all,  and  thofe  who  have  experien- 
ced confinement  in  them,  difcover  by  their  fubfequent 
conduft,  how  firong  an  impreflion  it  has  made  on  their 
minds.  They  know  that  mercy  abufed,  will  not  be  re- 
peated, and  neither  change  of  name  nor  difguife,  will 
enable  them  to  efcape  the  vigilant  attention  with  which 
they  are  examined.  Thefe  rcfledfions,  or  refleflions 
like  thefe,  have  had  their  weight :  for  out  of  near  200 
perfons,  who  at  different  times  have  been  recommended 
to,  and  pardoned  by  the  governor,  only  four  have  been 
returned  :  three  from  Philadelphia,  re-convidfed  of  lar- 
ceny, and  one  from  a  neighbouring  county.  As  fcveral 
of  thofe,  thus  difcharged,  were  old  offenders,  there  was 
fome  reafon  to  fear,  that  they  would  not  long  behave  as 
hoYicfi  citizens.  But,  if  they  have  returned  to  their  old 
ccurfcs,  they  have  chofen  to  run  the  rijk  of  being  hang- 
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«d  in  other  ftates,  rather  than  encounter  the  ccrt.vnty 
of  being  coniined  in  the  penitentiary  cclis  of  this,  \Vc 
may  therefore  conchide,  that  the  plan  adopted  has  had 
a  good  effecft  on  thefc  ;  for  it  is  a  taft  well  known,  that 
many  of  them  were  heretofore  frequently  at  the  bar  of 
public  juflicc,  and  had  often  received  the  puniflimcnt  of 
their  crimes  under  the  former  laws. 

Our  flreets  now  meet  with  no  interruption  from  thofc 
charadfers  that  formerly  rendered  it  dangerous  to  walk 
out  of  an  evening.  Our  roads  in  the  vicinity  of  the  city, 
fo  conftantly  infelTed  with  robbers,  are  feldoin  dllhirbcd 
by  thofr  dangerous  charaiflers.  The  few  inllances  that 
have  occurred  of  the  latter,  kill  fall,  were  foon  flopped. 
The  perpetrators  proved  to  be  Grangers,  quartered  near 
the  city,  on  their  way  to  the  weffward. 

Our  houfes,  ftores,  and  vefTcls  fo  perpetually  diflurbed 
and  robbed,  no  longer  experience  thole  alarming  evib. 
We  lay  down  in  peace — we  deep  in  fecurity. 

There  has  been  but  two  inftanccs  of  burglaries  In  this 
city  and  county  tor  near  two  years.  Pick-pockets,  for- 
merly fnch  pelfs  to  fociety,  are  now  unknown.  Not  one 
inffance  has  occurred  of  a  perfon  being  convicted  of  this 
offence  for  two  years  pall.  The  number  of  perfons  con- 
vidted  at  the  leveral  Courts  have  conlfantly  decreafed^ 
Thirty,  and  upwards,  at  a  felTion,  have  frequently  been 
added  to  the  criminal  lifl  :  at  this  time,  when  both  City 
and  County  Courts  are  but  a  few  days  diftant,  there  arc 
but  Jive  for  trial !  Such  have  been  our  meafures — fuch 
is  the  (late  of  things — and  fuch  the  effect.  If  any  one 
can  afTign  other  caufes  for  them,  than  are  here  adduced, 
they  muff  have  other  opportunities — other  means  of  ia- 
formation  than  I  am  acquainted  with.. 
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APPENDIX. 
DIRECTIONS 

FOR    THE 
INSPECTORS,    Sffc.    OF    the    GAOL 

OF       THE 

CITY    AND    COUNTY    of    PHILADELPHIA, 


WHEREAS,  by  a  "  Supplement  to  the  penal  laws 
of  this  flate,"  it  is  ena^ed,  "  that  the  prifoa 
Inipeftors,  appointed  in  purfuance  of  the  a6V  in  fuch  cafe 
provided,  and  of  the  faid  fupplement,  ihall  have  power, 
with  the  approbation  of  th.e  Mayor,  two  Aldermen  of  the 
faid  city,  and  two  of  the  Judges  of  the  Supreme  Court,  or 
two  of  the  Judges  of  the  Common  Pleas  of  Philadelphia 
County y  to  make  rules  and  regulations  for  the  govern- 
ment of  all  convifls  confined  in  the  faid  prifon,  not  in- 
con  fif  tent  with  the  laws  and  conflitution  of  this  Com- 
monwealth." 

IT  is  therefore  ordained,  that  the  faid  infpe6lors,  feven 
of  whom  fhall  be  a  quorum,  fliall  meet  at  the  prilbn, 
quarterly,  on  the  firQ:  Mondays  in  January,  March,  June, 
^nd  September ;  and  on  every  fecond  Monday  throughout 
the  year  j  and,  may  alfo  be  fpecially  convened  by  the 
vifiting  infpecStors,  when  occafion  requires.  At  their 
firft  meeting,  they  fhall  appoint  two  of  their  members 
to  be  viuting  infpe<!^ors  ;  one  of  whom  fhali  ferve  for 
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one  month,  and  the  other  for  two  months,  continuing  to 
make  a  freih  appointment  to  this  office  monthly. 

Visiting  Inspectors. 

The  Visiting  Inspectors  ihall  attend  at  the  prifon 
together  at  leafl  t\\'it.e  in  each  week,  and  oftener  if  oc- 
cafions  requires  ;  at  which  times  they  fhall  examine  into 
and  inlpeft  the  management  of  tlie  priibn,  the  conduft  of 
the  keeper,  deputies  and  affiflants  :  they  fhall  alfo  care- 
fully enquire  into,  and  report  the  conduft  and  difpofition 
of  the  prifoners,  and  fee  that  they  are  properly  and  fi^ff^- 
cie?:t!y  employed  ;  that  proper  attention  to  clcanlinels  is 
obferved  j  that  due  enquiry  be  made  refpefting  the  health 
of  the  prifoners,  and  that  their  food  is  ferved  in  quanti- 
ty and  quality,  agreeably  to  the  directions  of  the  Board  -, 
that  the  fick  are  properly  provided  for,  and  that  fuitable 
cloathing  and  bedding  are  furniflied  to  all — They  fiiall 
hear  the  grievances  of  the  prifoners,  receive  their  pe- 
titions, and  bring  forward  the  cafes  of  fuch,  whofe  con- 
du(ft  and  circumflances  may  appear  to  merit  the  atten- 
tion of  the  board — They  fliall  be  careful  to  prevent  im- 
proper out-door  communcications  with  the  prifoners ; 
that  no  fpirituous  liquors  be  admitted  on  any  pretext 
whatever,  except  by  order  of  the  phyfician — That  no 
intercourfe  be  admitted  between  the  fexes — ^That  the  re- 
gulations of  the  board,  refpedling  the  diftribution  of  the 
prifoners,  according  to  their  charaflers  and  circumflan- 
ces, be  attended  to — that  proper  means  be  ufcd  to  pro- 
mote rehgious  and  moral  improvement,  by  the  introduc- 
tion of  ufeful  books,  and  procuring  the  performance  of 
divine  fervice,  as  often  as  may  be. 

They  fhali  from  time  to  time  report  to  the  commiflion- 
efs  of  the  county,  all  fuch  prifoners  who  have  been  fent 
from  other  counties,  and  have  incurred  a  charge  for 
their  maintenance  more  than  the  profits  of  their  labour 
will  defray,  in  order  that  the  compenfation  may  be  had 
as  the  law  directs. 

They  fliall  caufe  fair  returns  to  be  made  out,  and  laid 
before  the  board  monthly,  of  all  the  prifoners,  their 
crimes,  length  of  confinement,  by  whom  committed, 
\jvhen  and  how  difcharged  fmce  the  preceding  return. 

They  (hall  attend  to  the  keeper,  deputies  and  afliffants, 
by  obferving  their  treatment  of  the  prifoners,  and  liifTer 
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no  perfons  addi(fted  to  liquor,  making  ufe  of  profane 
iVvearing,  or  other  improper  language,  to  be  employed 
on  this  dnt}'. 

They  (liall  conftantly  bear  in  mind,  that  all  men  are 
free,  until  legal  proof  is  made  to  the  contrary  ;  tlicy  will 
therefore  tal^e  care  that  no  perfon  is  held  in  conHucmcnt 
on  bare  fufpicion  of  being  a  runaway  (lave  ;  and  thole 
perfons  who  are  aflually  Haves,  and  not  applied  for  by 
proper  claims  within  a  limited  time,  (liall  be  returned 
to  the  fupreme  or  other  proper  court  for  a  habeas 
corpus  to  remove  them  according  to  law  ;  and  generally 
theyfhall  fte,  that  the  prefect  and  fubfequent  directions 
of  the  board  be  carried  into  efTecl. 

Keeper  of  the  Prison. 

The  Keeper  of  the  Prison,  befides  atten.-^ing  to  the 
{afe  keeping  of  the  prifoners,  fhall  carefully  infpcft  into 
their  moral  conducfl,  fliall  enjoin  a  i\nS:  attention  to  the 
regulations,  relative  to  cleanlinefs,  fobriety  and  indiiftry, 
and  be  careful  to  avoid  that  penalty  which  is  incurred  by 
fuffcring  a  criminal  to  efcape.  He  fhall  alfo,  M'ith  the 
approbation  of  two  of  the  infpe<5lors,  provide  a  fufficient 
quantity  of  ftockand  materials,  working  tool?,  and  im- 
plements for  the  conflant  employment  of  the  prifoners^ 
He  fliall  deliver  out  their  work  and  receive  it  from  them 
by  weight  ormeafure,  as  the  cafe  may  be,  in  order  that 
embezzlement  or  wafte  may  be  prevented,  by  the  prifon- 
ers ;  and  by  every  laudable  means  in  his  power  make 
their  labour  as  profitable  as  pofllble.  He  fliall,  as  the 
lav/  direfts,  keep  feparate  accounts  for  all  convi<5ls  fen-> 
fenced  to  labour  fix  months  and  upwards,  in  which  the 
cxpence  of  cloathing  and  ilibfiftence  fliall  be  charged, 
and  a  reafonable  allowance  for  their  labour  be  credited  i 
thefe  accounts  fliall  be  balanced  at  fliort  periods,  in  order 
that  the  prifoner,  at  his  difcharge,  may  receive  the  pro- 
portion, if  any,  that  is  due  to  him. 

He  fliall  canleall  accounts  concernifig  the  maintenance 
of  the  prilbners  to  be  entered  in  a  book  or  books  for  the 
purpofe,  and  fliall  alfo  keep  feparate  accounts  of  the  flock 
and  materials  purchafed  by  him  ;  fliall  take  proper  vouch- 
ers wherever  money  is  expended  ;  fliall  regularly  credit 
the  materials,  manufa(n:ured  and  fold,  mentioning  tcr 
\yhoiii  and  when  dilpofed  of ;  and  at  every  quarterly  mcct- 
N  2  '  ing 
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ing  of  the  board,  fhall  exhibit  his  accounts  and  vouchers, 
for  their  approbation  and  allowance. 

Turnkey. 

The  Turnkey  fhall  admit  no  perfons  except  the  in- 
fpeflors,  keeper,  his  deputies,  fervants  or  affiftants,  offi- 
cers and  miniiters  of  juflice,  counfellors  or  attornies  at 
law,  employed  by  a  prifoner^  minifters  of  the  gofpel,  or 
perfons  producing  a  written  licence  figned  by  two  of  the 
faid  infpeftors  ;  and  the  latter  only,  in  his  prefence  or 
fome  one  of  the  officers  of  the  prifon.  He  fhall  prevent 
the  admiffion  of  any  fpirituous  liquors,  or  any  other  im- 
proper article  to  the  prifoners,  and  on  every  attempt  of 
this  kind  that  may  be  detedled,  he  fhall  make  difcovery 
thereof,  in  order  that  the  penalty  inflifted  by  law  may 
be  recovered. 

Keeper's  Deputies,  ^c. 

The  Keeper's  Deputies  and  Assistants  fhall  be  care- 
ful to  preferve  cleanlinefs,  fobriety  and  induftry  among 
the  prifoners  ;  to  inform  them  of  the  rules  of  the  houfe, 
and  to  enjoin  an  obfervancc  of  them  by  mild,  yet  firm 
meafures  ;  they  fhall  be  careful  to  prevent  embezzle- 
ment, wafte  or  deflruftion  of  implements  or  materials  ; 
they  fhall  conftantly  refide  in  the  houfe,  and  infpedf  the 
condu6l  and  labour  of  the  prifoners — report  the  negli- 
gent, profane  or  diforderly  (who  fhall  be  removed)  and 
theinduflrious  quiet  and  exemplary,  that  they  may  iDe  re- 
commended by  the  vifiting  infpc^lors,  who  have  it  in 
charge  to  bring  fuch  to  the  favoroble  notice  of  the  board. 

Watchmen. 

The  Watchmen  fhall  continue  in  the  prifon  all  night, 
two  of  whom  fhall  be  within  the  iron  gate,  and  two  in 
the  infpecftors  room — they  fhall  patrole  the  infide  con- 
llantly,  and  ftrike  the  bell  every  hour— they  fhall  report 
any  remarkable  occurence  of  the  night,  to  the  clerk  of 
the  prifon,  on  the  fucceeding  day,  who  fhall  commit  the 
fame  to  writing,  and  lay  it  before  the  vifiting  infpedf  ors, 
jit  their  next  meeting  \  and  as  the  fafety  of  the  prifon 
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fo  much  depends  on  their  vigilance  and  attention,  It  is 
required,  that  no  circumftance  fliall  prevent  the  pcrfurm- 
ance  of  their  regular  and  frequent  rounds. 

Signed  by  order  of  the  Board, 
7.6th  Februaryy    1792. 

GEORGE  MEADE,  Chairman. 

APPRovr.n. 
JOHN  BARCLAY,  Mayor. 

APPROVKD. 

WILLIAM  ROBINSON,  jun. ")  Jiidpes  of  the  Court 
THOMAS  L.  MOORE,  5  'of  Common  Picas, 

APPROVED. 

HILARY  BAKER,  7  , , , 

J.  M.  NESBIT,        5  ^^^'^'^'•men. 


Rules,  Orders,  and  Regulations,  for  the 
Gaol,  of  the  City  and  County  of  Phila^ 

DELPHIA. 

I. 

NO  perfons  whatever  ftiall  be  admitted  to  a  comma-r 
nication  with  the  prifoners,  except  the  keeper,  his 
deputies,  fervants  or  afliffants — the  infpecfors,  officers  of 
juflice,  counfellors,  or  attorneys  at  law,  employed  by  a 
prifoner — miniftcrs  of  the  golj^el,  or  perfons  autborifed 
by  two  of  the  infpe(fl:ors. 

IL 
The  males  and  females  fhall  be  employed,  and  fhall 
eat  and  be  lodged  in  leparate  apartments,  and  {hall  have 
no  intercourfe  or  conimunication  with  each  other. 

IIL 
The  prifoners  fhall  be  conftantly  employed  in  fuch  la- 
bour as  the  keeper  (with  the  concurrence  of  the  infpec- 
tors)  may  confider  beft  adapted  to  their  age,  fex  and  cir- 
cumftances  :  regard  being  had  to  that  employment  which 
is  mo|l  profitable. 

IV. 
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IV.  '     • 

If  any  of  the  pnfoncrs  ftiall  be  found  remlfs  or  negli- 
gent in  performing  what  is  required  of  them,  to  the  beft 
of  their  power  and  abilities,  or  fliall  wilfully  wafte  or  da- 
mage the  goods  committed  to  their  care,  they  fhall  be 
punifhed  for  every  luch  offence,  as  may  be  hereafter 
dire(fied. 

V- 

If  any  of  the  prifoners  fhall  refufe  to  comply  with 
thefe  regulations,  or  to  obey  the  officers  of  the  prlfon,  or 
fliall  be  gnilty  of  profane  curfing  or  fwearing,  or  of  any 
indecent  behaviour,  converfation  or  exprefTion,  or  of  any 
afTault,  quarrel  or  abufive  words  to  or  with  any  other 
perfon,  they  fhall  be  punifhed  for  the  fame,  in  manner 
hereafter  direfted. 

VI. 

The  convicls,  prifoners  for  trial,  ferrants,  runaways, 
and  vagrants,  fhall  be  feparately  fed,  lodged  and  em- 
ployed. 

VII. 

Offenders  fhall  be  reported  to  theinfpe(51ors,  and  pun- 
Illied  by  clofe,  foiitary  confinement,  and  their  allowance 
of  food  reduced — but  in  cafes  where  the  fecurity  of  the 
prifon  is  in  danger,  or  perfonal  violence  offered  to  any  of 
the  officers,  then  the  faid  officers  fhall  ufe  all  lawful 
means  to  defend  themfelves,  and  fecure  the  authors  of 
iiich  outrage. 

VIII. 

No  officer  or  other  perfon  fhall  fell  any  thing  ufed  in 
the  prifon,  nor  buy,  fell  or  barter  any  article,  by  which 
they  can  have  benefit ;  neither  fliall  they  fufFer  any  fpiri- 
tuous  or  fermented  Hquors  to  be  introduced,  except  fuch 
as  the  keeper  may  ufe  in  his  own  family,  or  for  medical 
purpoies  prefcribed  by  the  attending  phyhcian,  under  the 
penalty  of  five  pounds,  if  an  officer,  and  of  difmiffion 
from  office ;  or  if  a  prifoner,  he  fliall  be  proceeded  againfl 
as  in  the  feventh  article. 

IX. 

The  prifoners  on  the  firfl  admiffion  fhall  be  feparately 
lodged,  wafhed,  and  clemfed  j  and  fhall  continue  in 
fuch  feparate  lodging,  until  it  fhall  be  deemed  prudent  to 
admit  them  among  the  other  prifoners  j  and  the  cloathes, 
in  which  they  were  committed  fhall  be  baked,  fumigated, 
and  laid  by  ;  to  be  returned  them  at  their  difcharge,  and 
during  their  confinement  to  be  cloathed  according  to  law. 
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X. 

Any  perfons  dete^ed  in  gaming  of  any  kind,  flull  be 
proceeded  againll  agreeably  to  the  7th  article. 

XL 
Anyperfon  who  (liall  demand  or  exart  a  garnifli,  beg, 
fteal,  or  defraud,  (hall  be  punllhcd  jls  dirtaed  by  the  -tii 
article.  ^         ' 

XII. 
The  prifoners  who  dillinguifli  thcmfelyes  by  therr 
attention  to  cleanlincls,  fobricty,  indulhy  and  orderly 
condu^,  Ihall  be  reported  to  the  infpe(5tors,  and  meet 
■with  luch  rewards  as  is  in  their  power  to  grant  or  pro- 
cure for  them. 

XIII. 
The  prifoners  ihallbe  furniraed  with  fuitablc  bedding, 
fhall  be  ihaved  twice  a  week,  their  hair  cut  once  a  month, 
change  their  linen  once  a  week,  and  regularly  waili  their 
face  and  hands  every  morning. 
XIV. 
The  prifon  fhall  be  white-wafhed   at  leaft  twice  in  the 
year,  and  oftener,  if  occafion  requires  ;  the  floors  fliall 
be    fwept  every    morning,  and   wafticd  on  WednelJays 
and  Saturdays,  from  20th  of  May  to  the  ift  Oftober, 
and  once  a  week  for  the  remainder  of  the  year. 
XV. 
The  fweepings  of  the  prifon  fhall  be  colkfled  and  de- 
pofited  in  a  place  for  the  purpofe,  and  removed  once  in 
every  two  weeks  ;  and  the  necefllii  ies  jQiall  alfo  be  cleanfcd 
daily. 

XVI. 
.  The  yards  of  the  prifon  ihall  be  kept  free  from  Cows, 
hogs,  dogs,  and  fowls. 

XVII. 
The  phyfician  for  the  time  being  (hall  keep  a  regifler 
of  the  fick,  their  dilbrders,  and  his  prclcriptions  •,  and 
Ihall  render  his  accounts  for  the  examination  and  allow- 
ance of  the  infpedlors  at  each  of  their  quarterly  meetings. 
XVIII. 
At  the  performance  of  divine  worfliip,  all  the  piifou- 
ers  ftiaU  attend,  except  fuch  as  may  be  fick. 
XIX. 
The  turnkey,  deputies  and  affiftants  fliall  be  tradefmcn, 
in  order  that  the  trades  and  employment  within  thehoufa 
fhall  be  more  efFe(ftually  and  profitable  executed. 
XX. 
All  prifoners  committed  as  vagrants,  and  who  have 

been 
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been  convlcls,  fhall  be  confined  in  the  cells  during  their 
commitment. 

XXI. 
No  provifion,  other  than  the  prifon-allowance,  fhall  be 
furnifhed  to  a  convift  or  vagrant,  without  the  permiffioa 
of  the  viliting  infpeftors. 

XXII. 
There  {hall  be  wardfmen  appointed  by  the  vifiting  in- 
Ipedtors,  whofe  duty  it  fliall  be  to  keep  the  windows, 
pafTages,  yard,  and  privies  clean,  and  who  alfo  fhall  be 
lodged,  and  fed  in  a  room  by  themfelves. 
XXIII. 
Runaway   or  diforderly  apprentices  and  fervants  fhall 
be  feparately  fed,  lodged  and,  employed,  and  the  keeper 
/liall  give  notice  to  their  maflevs  or  miftrefTes,  at  the  time 
of  their  commitment,  of  the  charge  that  will  accrue  for 
their  daily  maintenance,  who  may  at  their  option   agree 
to  pay  the  fame,  or  provide  the  neccffary  food  themfelves. 
XXIV. 
The  charge  for  the  maintenance  of  flaves  fliall  be  the 
fame  as  that  of  apprentices  or  runaways. 
XXV. 
The  diet  of  prifoners  fhall  be — on 
Sunday,  one  pound  of  bread,  and  one  pound  of  coarfe 

meat  made  into  broth. 
Monday,  one  pound  of  bread,  and  one  quart  of  po- 
tatoes. 
Tuefday,  one  quart  of  Indian  meal  made  into  mufh. 
Wcdnefday,  one    pound  of  bread,  and  one  quart  of 

potatoes. 
Thurfday,  one  quart  of  Indian  meal  made  into  mufh. 
Friday,  one  pound    of  bread,  and  one  quart  ot  po- 
tatoes. 
Saturday,  one  quart  of  Indian  meal  made  into  mufli. 
Befides  the  above,   a  half  pint  of   molaffes  fliall  be 
diftribuied   to  every   four  prifoners,  on  every  Tuefday, 
Thurfday  and  Saturday. 

Signed  by  order  of  the  Board, 

GEORGE  MEADE,  Chairman. 
alSth  February y  1792. 

A?i'RovED.  JOHN  BARCLAY,  Mayor. 

APPK.OVED.  WILLIAM  ROBlNjSON,  Jan.  7  Judges  ofthe  Court 
THOMAS  L.  MOORE,  5  of  Common  Pleas. 

The  foregoing  rules,  orders  and  regulations,  are  alfo 
approved  by  us, 

HILARY  BAKER,?   »tur„,^„ 
J.M.NESBiTT,     '5  Aldermen. 

3  Oa 
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On  Tiiefd,iy,  the  8th  day  of  May,  1787,  a  number  of 
Gentltmea  afTembled,  and  agreed  to  airociate  them- 
felves  in  a  Ibciety,  to  be  entitled,  "  The  Philadelphia 
Society,  for  alleviating  the  Miieries  of  Public  Prilbns," 
when  the  following  paper  was  read,  and  reiolved  up- 
on to  be  thetuture  Confbtution  of  this  Society,  to-iuit  .- 

CONSTITUTION  of  the  Philadelphia  Society,  for 
alleviating  the  Miferies  of  Public  Prifons. 


-"  I  was  in  prifon,  and  ye  came  unto  vnc. 


"  And  the  King  fhall  anlvver  and  fay  unto  them,  Verily  I  fay  unto 
"  you,  inafmuch  as  yc  have  done  it  unto  one  of  the  leaft  o:  thef« 
"  my  Brethren,  yc  have  done  it  unto  me." 

Matth.  XXV.   36. — 40. 

WHEN  we  confider  that  the  obligations  of  benevo- 
lence, which  are  founded  on  the  precepts  and 
example  of  the  author  of  Chrilfianity,  are  not  cancelled 
by  the  follies  or  crimes  of  our  fellow-creatures  ;  and, 
when  we  refle6t  upon  the  miferies  which  penury,  hunger, 
cold,  unnecellliry  feverity,  unwhollbme  apartments,  and 
guilt,  (the  ufual  attendants  of  prifons)  involve  with 
them,  it  becomes  us  to  extend  cur  compallion  to  that 
part  of  mankind,  who  are  the  fubjecflrs  of  thefe  miferies, 
by  the  aids  of  humanity,  their  undue  and  illegal  flifTer- 
ings  may  be  prevented  :  the  links,  which  (hould  bind  the 
whole  family  of  mankind  together  under  all  circumffan- 
ces,  be  prc-ferved  unbroken  :  and,  fuch  degrees  and 
modes  of  punifhment  may  be  dlfcovered  and  fuggefted, 
as  may,  inflead  of  continuing  habits  of  vice,  become  the 
means  of  reiloring  our  fellow-creatures  to  virtue  and 
happineis.  From  a  conviftion  of  the  truth  and  obliga- 
tion of  thefe  principles,  the  lubfcribers  have  afTociated 
themfelves  under  the  title  of  "  The  Philadelphia  Society, 
for  alleviating  the  Miferies  of  Public  Prilbns."  For  ef- 
fecfing  thefe  purpofes,  they  have  adopted  the  following 
Conftitution  : 

I.  The  officers  of  the  fociety  fhall  confift  of  a  prcfi- 
dent,  two  vice-prefidents,  tv/o  fecretaries,  a  trcafbrer, 
four  phyficians,  an  electing  committee  of  twelve,  and  an 
acting  committee  of  fix  members  ;  all  of  whom,  except 

O  the 
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the  laft  mentioned  committee,  fliall  be  chofen  annually  by 
ballot,  on  the  fecond  Second-day,  called  Monday,  in 
the  month  called  January. 

II.  The  prefident,  raid  in  his  abfence,  one  of  the  vice- 
prefidents  fhall  prefide  in  all  meetings,  and  fubfcribe  all 
the  public  afts  of  the  fociety.  The  prefident,  or  in  his 
abfence,  either  of  the  vice-prefidents  fhall  moreover  have 
the  power  of  calling  a  fpecial  meeting  of  the  fociety 
whenever  he  fhall  judge  proper.  A  fpecial  meeting  lliall 
likev/ife  be  called  at  any  time  v/hen  llx'  members  of  the 
fociety  fliall  concur  in  requefling  it. 

III.  The  fecretaries  fhaJi  keep  -fair  records  of  the  pro- 
ceedings of  the  fociety,  and  fhall  correfpond  with  fuch 
perfons  and  focieties  as  may  be  judged  necelTary  to  pro- 
mote the  views  and  objedls  of  the  inftitution. 

IV.  The  treafurer  fnail  keep  all  the  monies  and  fecuri- 
ties  of  the  fociety,  and  fliall  pay  all  orders  figned  by  the 
prefident  or  one  of  the  vice-prefidents, — which  orders 
fhall  be  his  vouchers  for  his  expenditures, — he  fhall,  be- 
fore he  enter  upon  his  ofnce,  give  a  bond  of  not  lefs  than 
two  hundred  pounds,  for  the  faithful  difcharge  of  the 
duties  of  it. 

V.  The  bufmefs  of  the  phyficians  fliall  be  to  vifit  the 
prifons  when  called  upon  by,  or  to  give  advice  to  the 
afting  committee  refpefting  fuch  matters  as  are  connecft- 
ed  with  the  pr'efervation  of  the  health  of  perfons  confin- 
ed therein,  or  fubjeft  to  the  government  of  the  officers 
of  the  prifons. 

VI.  The  elefting  committee  fliall  have  the  fole  power 
of  admitting  new  members.  Two-thirds  of  them  fhall 
be  a  quorum  for  this  purpofe  j  and  the  concurrence  of  a 
majority  of  them,  by  ballot,  when  met,  fliall  be  necefla- 
ry  for  the  admifTion  of  a  member.  No  member  fliall  be 
admitted,  who  has  not  been  propofed  at  a  general- meet- 
ing of  the  ibciety  ;  nor  fhall  an  eleiSfion  for  a  member 
take  place  in  lefs  than  one  month  after  the  time  of  his 
being  propofed. 

VII.  The  acting  committee  fhall  vifit  the  public  pri- 
fons, or  fuch  other  places  of  confinement  or  punifhment 
as  are  ordained  by  law,  at  leafl,  once  every  week.  They 
fhall  enquire  into  the  circumflances  of  the  perfons  con- 
lined  j  they  fliall  report  flich  abufes  as  they  fliall  difco- 
ver  to  the  officers  of  government  who  are  authorifed  to 
redrds  thein  j  and  fhall  examine  the  influence  of  confinc- 

uient 
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ment  or  punlfliment  upon  the  morals  of  the  perfons  who 
are  the  liibjedls  of  them.  They  fhall  have  a  right,  with 
the  concurrence  of  the  prcfident,  or  one  of  the  vicc- 
prcfidents,  to  draw  upon  the  treafurer  for  fiich  jlims  of 
money  as  fliall  be  necelfary  to  carry  on  the  biilinefs  of 
their  appointment.  Four  of  them  fliall  be  a  quorum. 
After  the  firft  ele<5lion,  two  of  their  number  fliail  be  re- 
lieved from  duty  at  each  quarterly  meeting,  and  two 
members  fhall  be  appointed  to  fucceed  them. 

VIII.  Every  member,  upon  his  admiflion,  fliall  fub- 
fcribethe  confHtution  of  the  fociety,  and  contribute  ten 
fhillings  annually,  in  c|uarterly  payments,  towards  de- 
fraying its  contingent  expences.  If  he  negledls  to  pay 
the  fame  for  more  than  two  years,  he  fliall,  upon  due 
notice  being  given  him  of  the  delinquency,  ceafc  to  be  a 
member. 

IX.  The  fociety  fliall  meet  on  the  fecond  Second-day, 
called  Monday,  in  the  months,  called  January,  April, 
July,  and  0(5lober,  at  fuch  place  as  fliall  be  agreed  to  by 
a  majority  of  the  fociety. 

X.  No  law  or  regulation  fliall  contradi(5f  any  part  of 
the  confbitution  of  the  fociety  ;  nor  Ihall  any  law  or  alte- 
ration in  the  conflitution  be  m.ade,  without  being  propof- 
ed  at  a  previous  meeting.  All  queftions  fhall  be  decided, 
where  ihere  is  a  divifion,  by  a  majority  of  votes.  In  thofe 
cafes,  where  the  fociety  is  equally  divided,  the  prefiding 
officer  fliall  have  a  cafiing  vote. 


EXTRACT 
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EXTRACT 

From  the  REPORT  of  the  BOARD  of  INSPECTORS 
OF   THE  PRISON.. 


Statement  of  the  number  of  Convifls,  &c.  now  confined 
in  the  Jail  of  the  City  and  County  of  Philadelphia, 


Number  of  Convicts   & 

nature  of  their  crimes. 
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City  of  Philadelphia. 

16 

4 
t 

2 

I 

I 

County  of  Philadelphia. 
County  of  Huntingdon. 
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County  of  Franklin. 
County  of  Berks. 
County  of  Delaware. 
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County  of  Wafhington. 
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27  Men  and  ID  Women. 

37 

The   number  of  Convi<5fs  on  the    3th  day  of  May, 
1791,  was   143. 

GEORGE  MEADE,  Chairman. 


Philad.  5d  of  Dec.   1792. 


DO  NOT  CIRCULATE 
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